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Jeff Dillen's Comments, November 9, 2014 

DELIBERATIVE- DO NOT SHARE 

NOAA/EPA FINDING THAT OREGON HAS FAILED TO SUBMIT AN APPROVABLE 
COASTAL NONPOINT PROGRAM 

FOREWORD 

This document contains the bases for the determination by the National Oceanic and 
Atmospheric Administration (NOAA) and the U.S. Environmental Protection Agency (EPA) 
(collectively, the federal agencies) that the State of Oregon (State) has failed to submit an 
approvable Coastal Nonpoint Pollution Control Program (Coastal Nonpoint Program) as required 
by Section 6217(a) of the Coastal Zone Act Reauthorization Amendments of 1990 (CZARA), 16 
U.S.C. 1455b. NOAA and EPA arrive at this decision because the federal agencies find that the 
State has not implemented and continued to revised additional management measures applicable 
to forestry that are necessary to achieve and maintain applicable water quality standards under 
Clean Water Act section 303 and to protect designated uses. NOAA and EPA first identified and 
notified the State of the need to do so in 1998. 

On January 13, 1998, the federal agencies approved the Oregon Coastal Nonpoint Program 
subject to specific conditions. (see "Oregon Conditional Approval Findings"). Since then, the 
State has made incremental modifications to its program and has met most of those conditions. 

On December 20, 2013, the federal agencies provided notice of their intent to find that the State 
has not fully satisfied the conditions related to new development, onsite sewage disposal systems 
(OSDS), and additional management measures for forestry (see "Oregon Coastal Nonpoint 
Program NOAA/EPA Proposed Finding"). The federal agencies invited public comment on the 
proposed findings relating to these conditions, as well as the extent to which those findings 
support a finding that the State failed to submit an approvable program under CZARA. Based on 
concerns the federal agencies had been made aware of about agriculture nonpoint source 
management in the state, the federal agencies also invited public comment on the adequacy of 
the State's programs and policies for meeting the CZARA 6217(g) agriculture management 
measures and conditions placed on Oregon's Coastal Nonpoint Program. Because the December 
20, 2013's notice of intent did not propose a specific decision on whether or not Oregon had 
satisfied the CZARA 6217(g) agriculture management measures and the public did not have an 
opportunity to comment on a specific proposed decision and rationale for that decision, the 
adequacy of Oregon's agriculture programs is not a basis for these findings that Oregon has 
failed to submit an approvable coastal nonpoint program. (See "NOAA and EPA Response to 
Comments Regarding the Agencies' Proposed Finding that Oregon has Failed to Submit a Fully 
Approvable Coastal Nonpoint Program" for a summary of the comments received and NOAA 
and EPA's response to them.) 

In response to NOAA and EPA's proposed findings, Oregon provided an additional submission 
in support of its coastal nonpoint program on March 20, 2014 (see "Oregon's Response to 
Proposed Disapproval Findings"). 
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NOAA and EPA have carefully reviewed the public comments received and the State's March 
2014 submission and have made a determination that Oregon has failed to submit an approvable 
coastal nonpoint program. This decision is based on the State's failure to address the additional 
management measures for forestry condition. Based on information the State provided in March, 
the federal agencies believe that Oregon has now satisfied the conditions for new development 
and OSDS so these conditions are no longer a basis for the finding that Oregon has failed to 
submit an approvable coastal nonpoint program. 

For further understanding of terms in this document and the basis of this decision, the reader is 
referred to the following documents: 

• Guidance Specifying Management Measures for Sources of Nonpoint Pollution in 
Coastal Waters (EPA, January 1993); 

• Coastal Nonpoint Pollution Control Program: Program Development and Approval 
Guidance (NOAA and EPA, January 1993); 

• Flexibility for State Coastal Nonpoint Programs (NOAA and EPA, March 1995); 
• Final Administrative Changes to the Coastal Nonpoint Pollution Control Program 

Guidance for Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) (NOAA and EPA, October 1998); 

• Policy Clarification on Overlap of6217 Coastal Nonpoint Programs with Phase I and II 
Stormwater Regulations (NOAA and EPA, December 2002); and 

• Enforceable Policies and Mechanisms for State Coastal Nonpoint Source Programs 
(NOAA and EPA January 2001). 

Electronic copies of the documents cited above as well as any other references cited in this 
document and the Federal Register Notice announcing this action will be available at the 
following website: http :1 I coast. noaa. gov/ czm/pollutioncontrol. 

SCOPE OF DECISION 

This document explains the federal agencies' finding regarding the additional management 
measures for forestry condition. This finding forms the basis for the federal agencies' proposed 
determination that the State has failed to submit an approvable program. The document also 
notes that the new development and OSDS management measures are no longer a basis for this 
decision. In addition, the document acknowledges the comments received regarding the 
adequacy of Oregon's agriculture programs and policies for meeting the 6217(g) agriculture 
management measures and conditions placed on Oregon's Coastal Nonpoint Program. 

NOAA and EPA's findings in this document are based on information the State has submitted in 
support of each condition, the federal agencies' knowledge of coastal nonpoint source pollution 
management in Oregon, and the public comments received. Oregon may-and is encouraged to­
continue to work on and improve its program to satisfy all coastal nonpoint program 
requirements. Should the state submit subsequent information upon which NOAA and EPA 
determine that the State has submitted a fully approvable program, the federal agencies will 
provide another opportunity for public comment. At this time, the public will be asked to provide 
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comment on whether the State has satisfied all conditions placed on its program in 1998 and met 
all CZARA requirements. 

FINDING OF FAILURE TO SUBMIT AN APPROVABLE PROGRAM 

The federal agencies determine that the State of Oregon has failed to submit an approvable 
program pursuant to Section 6217 (a) of CZARA. 

I. UNMET CONDITION 
A. ADDITIONAL MANAGEMENT MEASURES- FORESTRY 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is to 
identify additional management measures necessary to achieve and maintain applicable water 
quality standards and protect designated uses for land uses where the 6217(g) management 
measures are already being implemented under existing nonpoint source programs but water 
quality is still impaired due to identified nonpoint sources. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will identify 
and begin applying additional management measures where water quality impairments and 
degradation ofbeneficial uses attributable to forestry exist despite implementation of the 6217(g) 
measures. (1998 Findings, Section X). 

FINDING: Oregon has not satisfied this condition. By not implementing and not continuing to 
revise additional management measures applicable to forestry and forested lands that are 
necessary to achieve and maintain water quality standards and to protect designated uses, Oregon 
has failed to submit an approvable program under CZARA. 

RATIONALE: Oregon proposed to address the additional management measures for forestry 
condition through a combination of regulatory and voluntary programs. Those measures include 
best management practices or other control measures by rule established by the Board of 
Forestry (Board). In addition, the Environmental Quality Commission (EQC), the rulemaking 
body for the Oregon Department ofEnvironmental Quality (ODEQ), can petition the Board if it 
believes the Forest Practices Act (FPA) rules are not adequate for achieving water quality 
standards. While Oregon has made some progress towards meeting this condition, the State has 
not identified or applied additional management measures that fully address the water quality 
impairments attributable to forestry and forested lands the federal agencies noted in the January 
13, 1998, Findings for Oregon's Coastal Nonpoint Program. Specifically, the State has not 
implemented or revised management measures, backed by enforceable authorities, to: (1) protect 
riparian areas for medium and small fish bearing streams, and non-fish bearing (type "N") 
streams; (2) protect high-risk landslide areas; (3) address the impacts of forest roads, particularly 
on so-called "legacy" roads; and ( 4) ensure adequate stream buffers for the application of 
herbicides, particularly on non-fish bearing streams. 
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Protection of Riparian Areas: Oregon relies on both regulatory and voluntary measures to 
provide riparian protections for medium and small fish bearing streams (type "F" streams) and 
non-fish bearing streams (type "N" streams). Generally, under the State's current Forest 
Practices Act (FPA) rules, no tree harvesting is allowed on private lands within 20 feet of fish 
bearing streams, or medium and large non-fish bearing streams. Also, all snags and downed 
wood that do not represent a safety or fire hazard must be retained within riparian management 
areas around small and medium fish bearing streams (from the stream edge out to 50 and 70 feet, 
respectively). In addition, the FPA rules establish conifer basal area and density targets for some 
riparian management areas. For example, along medium fish bearing streams, there is a 
requirement to leave 30 trees (at least 8 inches DBH) per 1000 feet. Oregon has no vegetation 
retention requirements for small non-fish bearing streams in the Coast Range and Western 
Cascades. 

In addition to regulatory requirements, the forestry industry in the State of Oregon has adopted 
voluntary measures to protect riparian areas for high aquatic potential streams (i.e., streams with 
low gradients and wide valleys where large woody debris recruitment is most likely to be 
effective at enhancing salmon habitat). These voluntary measures include large wood placement, 
retaining additional basal area within stream buffers, large tree retention, and treating large and 
medium sized non-fish streams the same as fish streams for buffer retentions. 1 

Based on the results of a number of studies including those summarized below, NOAA and EPA 
previously determined and continue to find that additional management measures (beyond those 
in FPA rules and the voluntary program), for forestry riparian protection around medium and 
small fish bearing streams and non-fish bearing streams are necessary to attain and maintain 
water quality standards and to protect designated uses. Therefore, Oregon must still implement 
and revise management measures applicable to the forestry land use and forested areas in order 
to protect small and medium fish bearing streams and non-fish bearing streams from water 
quality impairments attributable to forestry practices in riparian areas. 

A significant body of science, including: 1) the Oregon Department of Forestry's (ODF) 
Riparian and Stream Temperature Effectiveness Monitoring Project (RipStream)2

; 2) "The 
Statewide Evaluation of Forest Practices Act Effectiveness in Protecting Water Quality" (i.e., the 
"Sufficiency Analysis")3

; and 3) the Governor's Independent Multidisciplinary Science Team 
(IMST) Report on the adequacy of the Oregon forest practices in recovering salmon and trout4

, 

1 According to Oregon's March 2014 coastal nonpoint program submittal, information on voluntary etiorts was reported in(?) the Oregon 
Watershed Restoration Inventory. http:/ /coastalmanagement.noaa. gov/nonpoint/ oregonDocket/StateotDregonCZARAsubmittal3-20-14.pdf 
2 Three peer-reviewed articles present the results of the Rip Stream analysis: 

Dent, L., D. Vick, K. Abraham, S. Shoenholtz, and S. Johnson. 2008. Summer temperature patterns in headwater streams of the Oregon 
Coast Range. Journal of the American Water Resources Association 44: 803-813. 

Groom, J.D., L. Dent, and L.J. Madsen. 2011. Stream temperature change detection for state and private forests in the Oregon Coast 
Range. Water Resources Research 47: W01501, doi:l0.1029/2009WR009061. 

Groom, J.D., L. Dent, and L.J. Madsen. 2011. Response of western Oregon stream temperatures to contemporary forest management. Forest 
Ecology and Management, doi: 10.10 16/j.foreco.20 11.07.012 

3 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sutiiciency Analysis: A Statewide Evaluation of 
Forest Practices Act Etiectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality. October 2002. 
4 Independent Multidisciplinary Science Team. 1999. Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Act 
Rules and the Measures in the Oregon Plan for Salmon and Watersheds. Technical Report 1999-1 to the Oregon Plan for Salmon and Watersheds, 
Governor's Natural Resources Ot1ice, Salem, Oregon. 
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indicates that riparian protection around small and medium fish bearing streams and non-fish 
bearing streams in Oregon is not sufficient to achieve and maintain water quality and protect 
designated uses. The 2011 RipStream reports found that FPA riparian protections on private 
forest lands did not ensure achievement of the Protection of Cold Water criterion (PCW) under 
the Oregon water quality standard for temperature.5

'
6 The PCW criterion prohibits human 

activities, such as timber harvest, from increasing stream temperatures by more than 0.3°C at 
locations critical to salmon, steelhead or bull trout. The RipStream analysis demonstrated that the 
chance of a site managed using FP A rules exceeding the PCW criterion between a pre-harvest 
year and a post-harvest year was 40 percent.7

•
8 

The RipStream study also demonstrated that stream temperature fluctuations increased, in part, 
with a reduction in shade, and that shade was best predicted by riparian basal area and tree 
height. The findings suggest that riparian protection measures that maintain higher shade (such 
as measures implemented on State forest land) are more likely to maintain stream temperatures 
similar to control conditions. 9 

The 2002 Sufficiency Analysis found that the Oregon FP A's prescribed riparian buffer widths 
for small and medium fish bearing streams may be inadequate to prevent temperature impacts. 
That analysis concluded: 1) FP A Standards for some medium and small Type F streams in 
western Oregon may result in short- term temperature increases at the site level; and 2) FPA 
standards for some small Type N streams may result in short-term temperature increases at the 
site level that may be transferred downstream (this may impact water temperature and cold-water 
refugia) to fish-bearing streams. 10 In waterbodies colder than the numeric criteria, temperature 
increases of 0.3 oc measured for all sources combined at the point of maximum impact where 
salmon, steelhead or bull trout are present, is a violation of the State's Protecting Cold Water 
(PCW) criterion. 

As early as 1999, the IMS T study found that the FP A rule requirements related to riparian 
buffers and large woody debris needed to be improved. Based on its scientific analysis, the 
IMS T team concluded, " ... the current site-specific approach of regulation and voluntary action is 
not sufficient to accomplish the recovery of wild salmonids."11 The IMST team made the 
following recommendations: 1) because non-game fish and other aquatic organisms play a role 
in a functioning stream system, and the distribution of salmonids will change over time, non-fish 
bearing streams should be treated no differently from fish-bearing streams when determining the 
buffer width protections; 12 2) there should be an increase in the basal area and requirements for 
riparian management areas for both small and medium streams, regardless of the presence of 

5 Groom, J.D., Dent, L., Madsen, L.J. 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 
Water Resources Research, vol. 47, W01501, 12 pp., 2011. 
6 Groom, J.D., 2011. "Update on Private Forests Riparian Function and Stream Temperature (RipStream) Project". StatiReport; November 3, 
2011. 
7 Ibid. 2. 
8 Groom, J.D., Dent, L., Madsen, L.J., 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 
Water Resources Research, vol. 47, W01501, 2 pp., 2011. 
9 Ibid.2. 3. 
10 Oregon Department of Forestry and Oregon Department of Environmental Quality. 44-45. 
11 Independent Multidisciplinary Science Team. 2. 
12 Ibid. 21 and 43. 
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fish; and 3) there should be an increase in the number of trees within the riparian management 
area for both fish and non-fish bearing small and medium streams. 13 

In 2013, the EPA, together with the U.S. Geological Survey and the Bureau ofLand 
Management, re-evaluated and summarized pertinent scientific theory and empirical studies to 
address the effects of riparian management strategies on stream function, with a focus on 
temperature?0 With regard to no-cut buffers adjacent to clearcut harvest units, that paper noted 
that substantial adverse effects on reducing available shade have been observed with "no-cut" 
buffers ranging from 20 to 30 meters,21 and small adverse effects on stream shading and 
temperature have been observed in studies that examined "no-cut" buffer widths of 46 meters 
wide?2 For "no-cut" buffer widths of 46-69 meters, the effects of tree removal on shade and 
temperature were either not detected or were minimal. 23 The paper also documented that at "no­
cut" buffer widths of less than 20 meters, there were pronounced reductions in shade and 
increases in temperature, as compared to wider buffer widths. The most dramatic effects were 
observed at the narrowest buffer widths (less than or equal to 10 meters )_24 As noted above, 
existing FP A buffers for small and medium fish bearing streams require only 20 foot 
(approximately 7 meter) "no-cut" buffers within a riparian management zone of approximately 
17 to 23 meters, and no vegetation retention is required on small non-fish streams in the Coast 
Range and Western Cascades. 

Oregon also has been investing in three paired watershed studies?5 These studies are designed to 
analyze the effects of timber harvesting on a watershed and reach scale. Several commenters 
have cited the paired watershed study as evidence that the current FP A practices for riparian 
protection are effective at achieving and maintaining water quality standards and protecting 
designated uses. Unpublished preliminary data from the Hinkle Creek study indicate that 
changes in stream temperature after timber harvesting along non-fish bearing streams were 
variable. In addition, there was no measureable downstream effect on temperatures?6 However, 
the variation in stream temperature and overall net observed temperature decrease may be 
attributable to increased slash debris along the stream after harvest, as well as a likely increase in 
stream flow post-harvest that could reduce any increase in temperatures and contribute to lower 
mean stream temperatures?7 Therefore, NOAA and EPA do not rely on this analysis because a 
variety of factors confound the draft conclusions from the Hinkle Creek study. In its evaluation 
of the study results, DEQ concluded that temperature data from the Hinkle Creek and Alsea 
River studies show that for fish-bearing streams, temperature increases downstream from the 

13 Ibid. 44-45. 
20 Leinenbach, P., McFadden, G., and C. Torgersen. 2013. Etiects of Riparian Management Strategies on Stream Temperature. Prepared for the 
Interagency Coordinating Subgroup (ICS). 22 pages. Available upon request. 
21 Brosofske et al. 1997, Kiffuey et al. 2003, Groom et al. 20llb as cited in Leinenbach et al. 2013. 
22 Science Team Review 2008, Groom et al. 20lla as cited in Leinenbach et al. 2013. 
23 Anderson et al. 2007, Science Team Review 2008, Groom et al. 20lla, Groom et al. 20llb as cited in Leinenbach et al. 2013 
24 Jackson et al. 2001, Curry et al. 2002, Kitiney et al. 2003, Gomi et al. 2006, Anderson et al. 2007 as cited in Leinenbach et al. 2013. 
25 http://watershedsresearch.org/watershed-studies/ 
26 Watersheds Research Cooperative 2008. Hinkle Creek Paired Watershed Study. 
http:/ I ore g onfore sts. org/ sites/default/ tile s/publi cations/pdt/WR C Hinkle. pdf 
27 Kibler, K.M. 2007. The Int1uence of Contemporary Forest Harvesting on Summer Stream Temperatures in Headwater Streams of Hinkle 

Creek, Oregon. Thesis for the degree of Master of Science in Forest Engineering presented on June 28, 2007. Oregon State University. 
http://watershedsresearch.org/assets/reports/WRC Kibler,Kelly 2007 Thesis.pdf 
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harvest sites were very similar to the increases found in the RipStream study?8 The 2011 
RipStream reports found that FPA riparian protections on private forest lands did not ensure 
achievement of the Protection of Cold Water criterion (PCW) under the Oregon water quality 
standard for temperature?9

•
30 

NOAA and EPA acknowledge that Oregon is working to address some of the inadequate riparian 
protection measures in the FP A. The Oregon Board of Forestry (Board) has the authority to 
regulate forest practices through administrative rule making and could require changes to the 
FP A rules to protect small and medium fish bearing streams. The Board, recognizing the need to 
better protect small and medium fish bearing streams, directed ODF to undertake a rule analysis 
process that could lead to revised riparian protection rules. At its September 2014 meeting, the 
Board voted unanimously in favor of continuing to analyze what changes might be needed in the 
Oregon Forest Practice Rules to provide greater buffer protection for medium and small fish 
bearing streams on private forest lands. NOAA and EPA encourage the State to move forward 
with this rule making process expeditiously. 

The Forestry Board and ODF have not proposed increased protection for riparian areas around 
small non-fish bearing streams. As previously discussed in the IMST study, non-fish bearing 
streams should be treated no differently from fish-bearing streams when determining the 
appropriate need for buffer [buffer-width] protection to protect designated uses. 31 Oregon should 
revise and implement additional management measures for riparian areas adjacent to small non­
fish bearing streams necessary to achieve and maintain water quality standards and protect 
designated uses. 

Forestry Road: In the 1998 approval conditions, NOAA and EPA identified specific concerns 
with the ability of Oregon's then existing FP A rules applicable to road density and maintenance, 
particularly on so-called "legacy" roads, and the necessity to revise and implement additional 
management measures to achieve and maintain water quality standards and to protect designated 
uses. NOAA and EPA noted that "legacy' roads, roads constructed and used prior to adoption of 
the FP A in 1971 and not used or maintained since, were not required to be treated and stabilized 
before closure. In some locations, this has resulted in significantly altered surface drainage, 
diversion of water from natural channels, and serious erosion or landslides." Such conditions 
threaten to impair coastal waters and protect designated uses. 

Oregon has established both regulatory and voluntary measures to address adverse water quality 
impacts attributable to roads, and commented that revision or implementation of additional 

28 Seeds, J., Mitchie, R., Foster, E., ODEQ, Jepsen, D. 2014. "Responses to Questions/Concerns Raised by Oregon Forestry Industries Council 
Regarding the Protecting Cold Water Criterion of Oregon's Temperature Water Quality Standard," Oregon Department of Environmental Quality 
and Oregon Department ofFish and Wildlife Memo. 06/19/2014 
29 

Groom, J.D., Dent, L., Madsen, L.J. 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 

Water Resources Research, vol. 47, W01501, 12 pp., 2011. 

30 
Groom, J.D., 2011. "Update on Private Forests Riparian Function and Stream Temperature (RipStream) Project". StatiReport; November 3, 

2011. 

31 Independent Multidisciplinary Science Team. 1999. 
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management measures for roads are not necessary at this time. As discussed below, additional 
work is needed to ensure the State has adequate additional management measures in place for 
abandoned forestry roads that were not adequately retired. 

Since 1998, the Board of Forestry has made several improvements to general road maintenance 
measures to improve water quality. Changes made in 2002 and 2003, included: (1) establishment 
of a "Critical Locations" Policy for avoiding the building of roads in critical locations such as 
high hazards landslide areas, steep slopes, or within 50 feet ofwaterbodies; (2) creation of 
additional rules to address wet-weather hauling (OAR 629-625-0700), and (3) revision of an 
existing road drainage rule to reduce sediment delivery (OAR 629-625-0330). These 
improvements should reduce sedimentation from roadways in forested areas in order to achieve 
water quality standards and to protect designated uses. However, the new drainage requirements 
become operative only when new road construction or re-construction of existing roads occurs. 
The rule changes and new policies do not address "legacy roads", i.e., roads that do not meet 
current State requirements with respect to siting, construction, maintenance, and road drainage, 
or impairments associated with a large portion of the existing road network where construction 
or reconstruction is not proposed . 

Oregon proposed to address these legacy road issues and gaps in its FP A rules through voluntary 
efforts, including restoration and monitoring activities carried out through the voluntary Oregon 
Plan. For example, in its March 2014 submittal in response to NOAA and EPA's proposed 
determination, the State described ODF's voluntary Road Hazard and Identification and Risk 
Reduction Project where private and State forestland owners survey their road networks to 
identify roads that pose risks to salmonid habitat and prioritize roads for remediation. While 
Oregon reports that thousands of road miles have been inspected and repaired across the State 
since the inception of this program in 1997, the State does not represent that the program has 
resulted in improved water quality in the coastal nonpoint program management area nor does 
the State distinguish among how many of these projects addressed active forest roads and roads 
retired according to current FPA practices versus problems associated with older, legacy roads. 
As noted in the Oregon Coastal Coho Assessment, 32 old roads make up the majority of forest 
roads, and road inventory data on private land is often not made available. As such, it is not 
possible to determine the extent to which voluntary efforts have addressed the sedimentation 
problems and landslide risk posed by the legacy road network. 

The federal agencies are also concerned about the long-term implementation of this voluntary 
program. As noted in the State's March 2014 submission "voluntary reporting ofOPSW [Oregon 
Plan for Salmon and Watersheds] voluntary measures has diminished in the past years, however 
it is reasonable to assume that voluntary measure implementation has not." The State does not 
provide the basis for this assumption. Without methods for tracking and evaluating the 
effectiveness of its voluntary programs, the federal agencies can not approve the voluntary 
approach for addressing this forestry management measures as it pertains to old or legacy roads. 

32 Nicholas J., Mcintosh, B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 3B. Oregon Watershed Enhancement 
Board and Oregon Department ofFish and Wildlife, Salem, Oregon. 49 pp. 
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Oregon also noted it has entered into a cooperative agreement with the U.S. Forest Service to 
update the State's geographic information system (GIS) data layer for forest roads. The data 
layer will help the State conduct a rapid road survey to evaluate and prioritize road risks to soil 
and water resources. Oregon noted it hoped to begin the survey in 2014. NOAA and EPA 
encourage the State to move forward with the road survey. However, the federal agencies are not 
aware if the survey and GIS layer will consider (or even identify) legacy roads or how the State 
will use the data to direct future management actions. 

In addition, the State also discussed it was undertaking a third-party audit in 2014 to assess 
compliance with the FP A rules governing forest road construction and maintenance among other 
things. While NOAA and EPA encourage the State to continue to conduct this and other audits to 
assess compliance with FP A rules, as noted earlier, legacy roads are not subject to FP A rules. 
Since the audit will assess compliance with the FP A rules, therefore, NOAA and EPA conclude 
that issues resulting from legacy roads as well as issues resulting from general road maintenance 
where construction or reconstruction is not occurring would not be observed during this audit 
since the FP A rules do not apply in these situations . 

NOAA and EPA recognize that legacy roads are being addressed through voluntary measures, 
and that legacy roads have been the target of significant landowner investment. However, as 
noted in the Oregon Coastal Coho Assessment, 33 old roads make up the majority of forest roads, 
and road inventory data on private land is not widely available. As such, NOAA and EPA cannot 
determine, and the State has not made information-based representations, to determine the extent 
to which voluntary efforts have addressed the sedimentation problems and landslide risk posed 
by the legacy road network. 

In addition, as the federal agencies' 1998 Final Administration Changes Memo states, in order 
for states to rely on voluntary programs to meet coastal nonpoint program requirements, a state 
must, among other things: (1) describe the voluntary program, including the methods for tracking 
and evaluating those programs, the State will use to encourage implementation of the 
management measures; and (2) provide a legal opinion from its Attorney General asserting the 
State has adequate back-up enforcement authority for the voluntary measures and commit to 
exercising the back-up authority when necessary. While the State has provided the federal 
agencies with a legal opinion detailing the suitability of its back-up authorities, the State has not 
provided (either in writing or through past practice) a commitment to exercise its back-up 
authority to require implementation of the additional management measures for forestry roads, as 
needed, nor identified a prior instance when it may have exercised that authority. 

Additionally, the State has not described specifically how these voluntary efforts have and will 
continue to address legacy road issues within the coastal nonpoint management area, nor has the 
State described how it will continue to monitor and track the implementation of these measures 
to address forestry road issues, including legacy roads 

33 Nicholas J., Mcintosh, B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 3B. Oregon Watershed Enhancement 
Board and Oregon Department ofFish and Wildlife, Salem, Oregon. 49 pp. 
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Legacy roads threaten water quality standards and designated uses due to their location and 
construction. Historic settlement patterns and relative ease-of-construction led early developers 
to preferentially locate roads in valley bottoms near streams. These roads would often parallel 
low gradient streams (historically the most productive coho habitat) and cross many tributaries.34 

Prior to modem best management practices, mid-slope roads would often be connected to these 
valley bottom roads to access harvest units. 35 These poorly designed forest roads increase 
sediment supplied to streams by altering hillslope hydrology, surface runoff, and sediment 
flux. 36

•
37

•
38

•
39

•
40 These roads represent a chronic source oflow level sediment over time. 41 The 

ecological consequences of sediment continuously supplied from roads may be equally or even 
more detrimental over time than periodic sediment pulses. 42 Furthermore, legacy roads 
sometimes serve as initiation points for landslides many years (or even decades) after 
construction. 43 For example, one study found that forestry roads in Oregon built before 1984 
have higher landslide rates than those built later.44 

The ODF's 2002 Sufficiency Analysis found that, except for wet-weather road use which the 
Board has since addressed (see above), compliance with the current FP A road best management 
practices is likely to meet water quality standards. However the analysis did not examine the 
impacts oflegacy roads that do not conform to current forest practices. Oregon's Independent 
Multidisciplinary Science Team (IMST) did find that: 

"'Old roads and railroad grades' on forestlands, sometimes called legacy roads, are not 
covered by the OFPA rules unless they are reactivated for a current forestry operation or 
purposes. IMST believes the lack of a mechanism to address the risks presented by such 
roads is a serious impediment to achieving the goals of the Oregon Plan. A process that will 
result in the stabilization of such roads is needed, with highest priority attention to roads in 

34 Nicholas J., Mcintosh, B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 1: Synthesis. Oregon Watershed 
Enhancement Board and Oregon Department ofF ish and Wildlife, Salem, Oregon. 69 pp. 
35 Wemple, B.C., Swanson, F.J., Jones, J.A., 2001. Forest roads and geomorphic process interactions, Cascade range, Oregon. Earth Surface 
Processes and Landforms 26, 191-204 
36Reid, L. M., Dunne, T., 1984. Sediment production from forest road surfaces. Water Resources 
Research 20(11), 1753-1761. 
37Luce, C.H., Black, T.A., 1999. Sediment production from forest roads in western Oregon. Water 
Resources Research 35(8), 2561-2570 
38 Wemple, B.C., Jones, J.A., 2003. Runo±Iproduction on forest roads in a steep, mountain catchment. Water Resources Research 39, 
doi:l0.1029/2002WR001744 
39 Skauget, A. and M. M. Allen. 1998. Forestry Road Sedimentation Drainage Monitoring Project for Private and State Lands in Western Oregon. 
Prepared for the Oregon Department of Forestry by the Forestry Engineering Department, Oregon State University, February 20, 1998. 
40 Robison, E.G.,Mills K., Paul, J. Dent, L. and A Skaugset. 1999. Storm Impacts and Landslides of 1996: Final Report, Forest Practices 
Technical Report, vol. 40regon Department of Forestry, Corvallis. 145 pp. 
41 MacDonald, L.H. and D.B.R. Coe. 2008. Road sediment production and delivery: processes and management. Proceedings of the First World 
Landslide Forum, International Programme on Landslides and International Strategy for Disaster Reduction, United Nations University, Tokyo, 
Japan. pp. 381-384. 
42 Detenbeck, N.E., P.W. Devore, G.J. Niemi, and A. Lima. 1992. Recovery of temperate stream ±ish communities from disturbance: a review of 
case studies and synthesis oftheory. Environ. Manage. 16:33-53. 
43 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sut1iciency Analysis: A Statewide Evaluation of 
Forest Practices Act Etiectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality. October 2002. 
44 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sut1iciency Analysis: A Statewide Evaluation of 
Forest Practices Act Etiectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality, p. 33, Sessions, 1987. 
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core areas, but with attention to such roads and railroad grades at all locations on forestlands 
over time."45 

In 1996 the National Marine Fisheries Service (NMFS) provided a scientific analysis of the draft 
Coastal Salmon Restoration Initiative (CSRI) report (which later evolved into the Oregon Plan 
for Salmon and Watershed). NMFS indicated that the forest practice rules have no well-defined 
process to identify problems with older logging roads and railroad grades constructed prior to 
1994.46 

In addition to water quality impacts, sedimentation and erosion from forestry roads have adverse 
impacts on salmon. Salmonid spawning is one of Oregon's designated uses. Logging roads are a 
source of fine sediments which enter spawning gravel and can lower the success of spawning and 
recruitment for coho salmon.47 NOAA National Marine Fisheries Services' scientific analysis for 
their Endangered Species Act Section 7 listing for Oregon Coast Coho Salmon, also continues to 
recognize forestry roads, including legacy roads, as a source of sediment and a threat to Oregon 
coastal coho salmon. NMFS explained that "existing and legacy [forestry] roads can contribute 
to continued stream degradation over time through restriction of debris flows, sedimentation, 
restriction of fish passage, and loss of riparian function."48 

Despite the improvements the State has made in addressing forestry roads, legacy forest road 
networks in Oregon continue to deliver sediment into streams, threatening attainment of water 
quality standards and designated uses. Oregon notes that some legacy roads may have filled in 
with trees and other vegetation since being retired from active use and that accessing some of 
these roads to repair them properly may create more disturbance and potential water quality 
impacts. While this statement may be accurate in some cases, it is not for all cases, as noted 
above, in the description ofNMFS' ESA Section 7 listing for coastal coho salmon. 

The suite of voluntary programs Oregon has described may enable the State to satisfy the 
forestry roads element of this condition. However, as discussed above, additional information is 
needed at this time. The federal agencies encourage the State to provide a commitment to use its 
back-up authority to ensure implementation of the forestry road additional management 
measures . The agencies also encourage the State to move forward with establishing a road 
survey or inventory program that considers both active, inactive, and legacy roads, including a 
mechanism for tracking and monitoring implementation of these voluntary measures to carry out 
identified priority forest road improvements. To support an approvable coastal nonpoint 
program, the program could establish, among other things, a timeline for addressing priority road 
issues including retiring or restoring forest roads that impair water quality, and a reporting and 

45 Independent Multidisciplinary Science Team. 1999. Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Act 
Rules and the Measures in the Oregon Plan for Salmon and Watersheds. Technical Report 1999-1 to the Oregon Plan for Salmon and Watersheds, 
Governor's Natural Resources Ot1ice, Salem, Oregon. pp. 47 
46 NOAA National Marine Fisheries Service. 1996. "Analysis of the Oregon Department of Forestry's (ODF) Most Recent Submission for the 
State of Oregon's Coastal Salmon Restoration Initiative". September 10, 1996 memo from Rowan Baker to Steve Morris and Elizabeth Garr. 
47 Cederholm, C.J., Reid, L.M., Salo, E.O. 1980. "Cumulative Etiects of Logging Road Sediment on Salmonid Populations in the Clearwater 

River, Jetierson County, Washington," Contribution No. 543, College of Fisheries, University of Washington, Seattle, Washington 98195. 
48 NOAA National Marine Fisheries Service. 2012. Scientific Conclusions of the Status Revieu'for Oregon Coast Coho Salmon (Oncorhynchus 
kisutch). NOAA Technical Memorandum NMFS-NWFSC-118, June 2012, Pg. 78 
http://www.nwfsc.noaa.gov/assets/25/1916 08132012 121939 SROregonCohoTM118WebFinal.pdf 
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tracking component to assess progress for remediating identified forest road problems. 
Establishing a roads inventory with appropriate reporting metrics would provide valuable 
information on State and private landowner accomplishments to improve and repair roads and 
identify where further efforts are needed. Such an approach could help verify whether the 
combination of current rules and the Oregon Plan's voluntary measures are effective in 
managing forest roads to protect streams on a reasonable timeframe. 

Landslide Prone Areas: In the 1998findings federal agencies identified areas where existing 
practices under the FP A and FP A rules should be strengthened to to achieve and maintain water 
quality standards and protect designated uses; among them was the need to provide better 
protection of areas at high-risk to landslides. 

Oregon proposed to address the landslide element of the additional management measures for 
forestry condition through a mix of regulatory and voluntary approaches. While the State has 
adopted more protective forestry rules to reduce landslide risks to life and property and promotes 
some voluntary practices to reduce landslide risks through the Oregon Plan for Salmon and 
Watersheds (The Oregon Plan), Oregon has not revised or implemented additional management 
measures for forestry in high-risk landslide areas to achieve and maintain water quality standards 
and protect designated uses. 

Since January 13, 1998, Oregon amended the Oregon FPA rules to require the identification 
of landslide hazard areas in timber harvesting plans and road construction and placed certain 
restrictions on harvest and road activities within these designated high-risk landslide areas for 
public safety (OAR 629-623-0000 through 629-623-0800). However, under these amendments, 
shallow, rapidly moving landslide hazards directly related to forest practices are addressed only 
as they relate to risks for losses of life and property, not for potential adverse impacts on water 
quality standards or designated uses. Timber harvest and the construction of forest roads, where 
alternatives are not available, continues without controls on high-risk landslide hazard areas as 
long as such harvest and road construction are not deemed a public safety risk. 

In addition to these regulatory programs, Oregon stated that it employs a voluntary measure 
under the Oregon Plan that gives landowners credit for leaving standing live trees 
along landslide-prone areas as a source of large wood. The large wood, which may eventually be 
deposited into fish-bearing stream channels, contributes to stream complexity, a key limiting 
factor for coastal coho salmon recovery. While this is a good management practice, the measure 
is not designed to protect high-risk erosion areas but rather to ensure large wood is available to 
provide additional stream complexity when a landslide occurs. NOAA and EPA do not consider 
this voluntary action as a sufficient management measure to reduce high-risk landslides that 
threatened maintenance of water quality standards or designated uses. 
Also, Oregon's voluntary program is incomplete. To rely on voluntary approaches to meet 
CZARA requirements, a state not only needs to describe the voluntary approach but also needs to 
describe how it will monitor and track implementation of that approach, provide a legal opinion 
asserting the state has adequate back-up authority to ensure implementation of the management 
measure, and provide a commitment to use that back-up authority, when needed. 

12 

ED_ 454-000302961 EPA-6822_008122 



January 30, 2015 

As noted in the January 13, 1998, findings, logging on unstable steep terrain can 
increase landslide rates, which contributes to water quality impairments. A number of studies 
continue to show significant increases in landslide rates after clear cutting compared to 
unmanaged forests in the Pacific Northwest. For example, one study found that in three out of 
four areas studied in very steep terrain, landslide densities and erosion volumes were greater in 
stands that were clear-cut during the previous nine years. 50 The study observed that landslide 
rates on Mettman Ridge, within the Oregon Coast Range, increased three to nine times the 
background rate after clear cut harvest. Another study performed a regional analysis from the 
Mettman Ridge study and found that forest clearing dramatically accelerates shallow landslides 
in steep terrain typical of the Pacific Northwest.51 In another study in southwestern Washington, 
landslide densities in recently harvested sites were roughly to two to three times the landslide 
densities in old stands when exposed to rainfall intensities greater than the 100-year event. 52 This 
research found that very few landslides occurred when rainfall was less than or equal to a 100-
year rainfall event. 

Other research has examined the role of root cohesion on landslide susceptibility in forested 
landscapes. Root cohesion is a measure of the lateral reinforcing strength the root system 
provides. The higher the root cohesion, the better the root system can stabilize the soil, reducing 
the risk of landslides. 55 One study noted that median lateral root cohesion is less for industrial 
forests with significant understory and deciduous vegetation (6.8-23.2 kiloPascal (kPa), a unit of 
pressure) compared to natural forests dominated by conifers (25.6-94.3 kPa). Additionally, in 
clearcuts, the researchers found also that lateral root cohesion is uniformly less than or equal to 
10 kPa, making these areas much more susceptible to landslides. 

Sakals and Sidle modeled the effect of different harvest methodologies on root cohesion over 
time. 56 They found that, of the methodologies examined (clear cutting, single tree selection 
cutting and strip cutting), clear cutting produces the greatest decline in root cohesion. Further, 
they found that root cohesion may continue to decline for 30 years post-harvest. That decline is 
attributed to the decay of the root systems of the harvested trees, and the fact that young root 
systems have smaller root volumes and less radial rooting extent. They concluded that clear 
cutting on hazard slopes could increase the number of landslides as well as the probability of 
larger landslides. They also stated that a management approach requiring the retention of 
conifers on high-risk slopes would increase root cohesion and reduce the risk of landslide. 

The peer-reviewed science demonstrates that timber harvesting in landslide-prone areas, 
degrades water quality and impairs designated uses in Pacific Northwest streams. Whittaker and 

50 Robison, G.R., Mills, K.A., Paul, J. Dent, L. and A. Skaugset. 1999. Oregon Department of Forestry Storm Impacts and Landslides of 1996: 
Final Report. Oregon Department of Forestry For est Practices Monitoring Program. For est Practices Teclmical Report Number 4.157 pages. 
51 Montgomery, D. R., K. M. Schmidt, H. M. Greenberg & W. E. Dietrich. 2000. Forest clearing and regionallandsliding. Geology 28: 311-314. 
52 Turner, T.R., Duke, S.D., Fransen, B.R., Reiter, M.L., Kroll, A.J., Ward, J.W., Bach, J.L., Justice, T. E., and R.E. Bilby. 2010. Landslide 
densities associated with rainfall, stand age, and topography on forested landscapes, southwestern Washington, USA. For est Ecology and 
Management 259:2233-2247. 
55 Schmidt, K.M., Roering, J.J., Stock, J.D., Dietrich, W.E., Montgomery, D.R., and Schaub,T. 2001. The variability of root cohesion as an 
intluence on shallow landslide susceptibility in the Oregon Coast Range, Canada Geotech. J. Vol. 38; 997-1024 
56 Sakals, M.E. and R.C. Sidle. 2004. A spatial and temporal model of root cohesion in forest soils. Canadian Journal of Forest Research 34( 4): 

950-958. 
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McShane explained: 

"In the Pacific Northwest, ... [l]andslides alter aquatic habitats by elevating sediment 
delivery, creating log jams, and causing debris flows that scour streams and stream 
valleys down to bedrock (Rood, 1984; Cederholm and Reid, 1987; Hogan et. al., 1998). 
The short-term and long-term impacts ofhigher rates oflandslides on fish include habitat 
loss, reduced access to spawning and rearing sites, loss of food resources, and direct 
mortality (Cederholm and Lestelle, 1974; Cederholm and Salo, 1979; Reeves et. al., 
1995). The restoration of geomorphic processes to natural disturbance regimes is crucial 
to the recovery of endangered salmonids (Oncorhynchus spp.) and other aquatic species 
in the Pacific Northwest as these species evolved under conditions with much lower 
sediment delivery and landslide frequency (Reeves et. al., 1995; Montogomery, 2004)."57 

In 2013, the Cooperative Monitoring Evaluation and Research committee (CMER) of the 
Washington State Department ofNatural Resources published a study that explored landslide 
response to a large 2007 storm in Southwestern Washington. 58 Within the 91 square mile study 
area, a total of 114 7 landslides were found within harvest units that delivered to public resources 
(mostly streams). The majority (82%) occurred on hillslopes and the rest initiated from roads. In 
examining these landslides, the study found that unstable hillslopes logged with no buffer had a 
significantly higher (65%) landslide density than did mature stands. Unstable slopes logged with 
no buffer also delivered 347% more sediment than slopes with unlogged, mature stands. The 
authors conclude that buffers on unstable slopes likely reduce landslide density and sediment 
volume. This has important implications for water quality and designated beneficial uses. 
Sediments at levels associated with landslides clog and damage fish gills, suffocate fish eggs, 
smother aquatic insect larvae, and fill in spaces in streambed gravel where fish lay eggs. 
Sediment can also carry other pollutants into waterbodies, creating issues for domestic water 
supply and public water providers. 59

'
60

'
61

'
62

'
63

'
64 

Given the evidence that clear-cutting increases the rate of landslides and that landslides 
adversely affects water quality and designated beneficial uses. revision and implementation of 
additional management measures applicable to forestry in landslide prone areas are necessary to 
achieve and maintain water quality standards and to protect designated uses. To develop the 

57 Whittaker, K.A., McShane, D., 2012. Comparison of slope instability screening tools following a large storm event and application to forest 
management policy. Geomorphology 145-146 (2012); 115-122. 
58 Stewart, G., Dieu, J., Phillips, J., O'Connor, M., Veldhuisen C., 2013. The Mass Wasting Etiectiveness Monitoring Project: An examination of 
the landslide response to the December 2007 storm in Southwestern Washington; Cooperative Monitoring, Evaluation and Research Report 
CMER 08- 802; Washington Department of Natural Resources, Olympia, W A. 
59 Whittaker, K.A., McShane, D., 2012. Comparison of slope instability screening tools following a large storm event and application to forest 
management policy. Geomorphology 145-146 (2012); 115-122. 
6° Cederholm, C.J., Reid, L.M., Salo, E.O. 1980. Cumulative Etiects of Logging Road Sediment on Salmonid Populations In The Clearwater 
River, Jetierson County, Washington. Contribution No. 543, College of Fisheries, University of Washington, Seattle, Washington 98195 
61 Jensen, D.W., Steel, E.A., Fullerton, A.H., Pess, G.R., 2009. Impact of Fine Sediment on Egg-To-Fry Survival of Pacific Salmon: A Meta­
Analysis of Published Studies, Reviews in Fisheries Science: 17(3):348-359, Northwest Fisheries Science Center, NOAA Fisheries, Seattle 
Washington, USA 
62 EPA. 2003. "Developing Water Quality Criteria for Suspended and Bedded Sediments (SABS): Potential Approaches (Draft). U.S. 
Environmental Protection Agency, August 2003. 
63 EPA and Idaho Water Resources Research Institute. 1999. Aquatic Habitat Indicators and their Application to Water Quality Objectives within 
the Clean Water Act, Section 3. U.S. Environmental Protection Agency, Region 10, July 1999. p. 20. EPA 910-R-99-014. 
64 Oregon Department of Environmental Quality, Turbidity Standards, Background Information. 
http://www. deq. state. or. us/wq/ standards/turbidity .htm 
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needed additional management measures, potential actions the State could peruse several actions 
that would collectively address this issue, such as some of the following: : 

• 
• Adopt harvest and road construction restrictions similar to those applicable in areas 

where landslides pose risks to life and property, but for all high-risk landslide prone areas 
with moderate to high potential to impact water quality and designated uses. 

• Develop a scientifically rigorous process for identifying high-risk areas and unstable 
slopes based on field review by trained staff Such a process could include the use of 
slope instability screening tools to identify high-risk landslide areas that take into account 
site-specific factors such as slope, geology and geography, and planned land management 
activities such as roads development. 

• Develop more robust voluntary programs to encourage and incentivize the use of forestry 
best management practices to protect high-risk landslide areas that have the potential to 
impact water quality and designated uses, such as employing no-harvest restrictions 
around high-risk areas and ensuring that roads are designed, constructed, and maintained 
in such a manner that the risk of triggering slope failures is minimized. Widely available 
maps of high-risk landslide areas could improve water quality by informing foresters 
during harvest planning. 

• Institute a monitoring program to track compliance with the FP A rules and voluntary 
guidance for high-risk landslide prone areas and the effectiveness of these practices in 
reducing slope failures. 

• Establish an ongoing monitoring program that assesses the underlying causes and water 
quality impacts of landslides shortly after they occur and generates specific 
recommendations for future management. Integrate processes to identify high-risk 
landslide prone areas and specific best management practices to protect these areas into 
the TMDL development process. For example, in the Mid-Coast Basin DEQ is currently 
developing a sediment TMDL to address water quality limited waters for biocriteria, 
turbidity, and sediment. To support the development of the TMDL, the Oregon 
Department of Geology and Mineral Resources completed landslide inventory maps for 
two watersheds in the Mid-Coast Basin finding hundreds of previously unidentified 
landslides.65 As part of the TMDL DEQ would be completing a source assessment of the 
landslides in relationship to the water quality impairments. NOAA and EPA encourage 
the state to complete this TMDL and include specific practices that landowners will need 
to follow in order to reduce pollutants causing impairments addressed in the TMDL. 

65 Bums, W. J., Duplantis, S., Jones, C., English, J., 2012. LIDAR Data and Landslide Inventory Maps of the North Fork Siuslaw River and Big 
Elk Creek Watersheds, Lane, Lincoln and Benton Counties, Oregon. Open-File Report 0-12-07, Oregon Department of Geology and Mineral 
Industries. 
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If Oregon plans to rely on voluntary efforts, State would need to: (1) (1) describe the full suite of 
voluntary practices it plans to use address this management measure; (2) describe how it would 
ensure the use of these voluntary practices, and track their implementation; and (3) provide a 
legal opinion that the State has back-up authority to ensure implementation of the management 
measure and a commitment to use the back-up authority when needed. 

Buffers for Pesticide Application on Non-Fish Bearing (Type N) Streams: Buffers for Pesticide 
Application on Non-Fish Bearing (Type N) Streams: In the January 1998 findings, the federal 
agencies noted that Oregon had adopted forest practices rules that require aerial spray buffers for 
most pesticide applications (OAR 629-620-0400(7)(b )). However, these rule changes did not 
include spray buffers for the aerial application ofherbicides along non-fish bearing streams 
commonly found in headwaters. NOAA and EPA determined that additional management 
measures to protect non-fish bearing streams during the aerial application of herbicides on 
forestlands were necessary to achieve and maintain water quality standards and to protect 
designated uses. 

Since 1998, Oregon has provided to the federal agencies several documents describing the 
programs the State uses to manage pesticides, most recently in March 2014. In addition to the 
FP A rule buffers noted above, the State also addresses pesticide issues through the Chemical and 
Other Petroleum Product Rules (OAR 629-620-0000 through 800); Pesticide Control Law (ORS 
634); best management practices set by the ODA; and federal pesticide label requirements under 
the Federal Insecticide, Fungicide, and Rodenticide Act (FIFRA); as well as the State's Water 
Quality Pesticide Management Plan66 and Pesticide Stewardship Partnership (PSP) program67

. In 
its March 2014 submittal, Oregon noted that it specifically relies on best management practices 
set by ODA and EPA under FIFRA for the protection of small non-fish bearing streams. 

The aerial application ofherbicides, such as glyphosate, 2,4-D, atrazine and others, is a common 
practice68

'
69 in the forestry industry in Oregon. Herbicides are sprayed to control weeds on 

recently harvested parcels to prevent competition with newly planted tree saplings. In 2008, 
more than 800,000 pounds of pesticides, the majority ofwhich were herbicides (at least 700,000 
pounds) were used for forestry purposes in Oregon.70 Research has shown that herbicides may 
d 1 . 1' d d . d . 1'£ 71 n 73 74 H b' 'd a verse y Impact water qua Ity an esignate uses to protect aquatic I e. · · · er ICI es 

66 ODA, ODEQ, ODF, and OHA. 2011. Pesticide Management Plan for Water Quality Protection. 
67 ODEQ, 2012. Fact Sheet: Pesticide Steu·ardship Partnerships in Oregon. DEQ 12-WQ-021. Updated March, 2012 

68 Robert G. Wagner, Michael Newton, Elizabeth C. Cole, James H. Miller, and Barry D. Shiver. 2009. The role of herbicides for enhancing 
forest productivity and conserving landfor biodiversity in North America. doi:l0.2193/0091-7648(2004)032[1028:TROHFE]2.0.C0;2 

69 Norris, L.A., H.W. Lorz, and S.V. Gregory. 1991. Forest Chemicals. Int1uences of Forest and Rangeland Management on Salmonid Fishes and 
Their Habitats. American Fisheries Society Special Publication 19:2-7-296, 1991. 

70 ODA. Pesticide Use Reporting System. 2008 Annual Report. June 2009. 

71 Rick A. Relyea 2005. "The Impact oflnsecticides and Herbicides on the biodiversity and productivity of aquatic communities." Ecological 
Applications 15:618-627. http:/ /dx.doi.org/1 0.1890/03-5342; http:/ /www.esajoumals.org/doi/full/l 0.1890/03-5342 

72 Relyea, R. and Hoverman, J. (2006), Assessing the ecology in ecotoxicology: a review and synthesis in freshwater systems. Ecology Letters, 9: 
1157-1171. doi: 10.1111/j.l461-0248.2006.00966.x. http://onlinelibrary.wiley.com/doi/10.1111/j.l461-0248.2006.00966.x/full 
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applied through the air commonly reach nearby streams through aerial drift 75
'
76 

'
77 and runoff from 

the land. 78
'
79 

Oregon does not require spray buffers for aerial application of herbicides on small, non-fish 
bearing streams; applicators can spray directly up to and over non-fish bearing streams. In 
addition, there are no requirements for riparian harvest buffers along small, non-fish bearing 
streams. For example, in the Triangle Lake area in the Oregon coastal nonpoint management 
area, there are areas where aerial application of herbicides occurred in areas where timber was 
harvested to the stream edge. 80 Riparian harvest buffers could serve as defacto spray buffers 
since they would prevent timber harvesting up to the stream and therefore, would not require 
herbicide spraying over the non-harvested area to control weeds. Riparian buffers can also help 
filter any herbicide pollutants from runoff before it reaches the streams. 81 82 

Given that non-fish bearing streams comprise about 70 percent of the total stream length and 
feed fish-bearing streams, the wide use of herbicides by the forestry industry in coastal Oregon 
and the lack of any spray or riparian buffers that would help protect non-fish bearing streams 
from adverse impacts due to the aerial application ofherbicides threaten designated uses in 

73 Hayes, T.B. et al. National Institute of Environmental Health Sciences. 2006. Pesticide mixtures, Endocrine disruption, and amphibian declines: 
Are we underestimating the impact?. Environmental Health Perspectives, doi:l0.1289/ehp.8051 (available at http://dx.doi.org/) 
http:/ /nctc.fws. gov/resources/ course­
resources/pesticides/Limitations%20and%20Uncertainty/Hayes%20et%20al%20in%20press%20EHP%20mixtures%20January%202006.pdf 

74 Battaglin,W.A. et al. 2009. The occurrence ofglyphosate, atrazeing, and toher pesticides in vernal pools and adjacent streams in Washington 

DC, Maryland, Iowa, and Wyoming, 2005-2006. Enviornmental Monitoring and Assessment, vol. 155,281-307. DOl 10.1007/sl0661-008-0435-

y. http:/ I download. springer. com/ static/pdJJ861/art%25 3A 10.1007%25 2F s 10661-008-043 5-
y.pdf?auth66~ 1420487219 _ acdOa22105b623694ti63 7e687270c5c&ext~.pdf 

75 Majewski, M.S., and P.D. Capel. 1996. Pesticides in the Atmosphere: Distribution, Trends, and Governing Factors. Volume 3 of Pesticides in 
the Hydrologic System Series. Ann Arbor Press, Inc., Chelsea, Michigan 28118, 1997. 

76 F. Van Den Berg, R. Kubiak, W.G. Benjey, M.S. Majewski, S.R. Yates, G.L. Reeves, J.H. Smelt, A.M.A. VanDer Linden. Fate of Pesticides 
in the Atmosphere: Implications for Environmental Risk Assessment, Emissions of Pesticides into the Air. 1999, pp. 195-218. 

77 D. Pimentel and L. Levitan. Pesticides: amounts applied and amounts reaching pests. Bioscience, Vol. 36, no. 2, 1986. 

78 Gilliom et al. USGS, 2006. The Quality in Our Nation's Water: Pesticides in the Nation's Streams and Groundwater, 1992-2001. Circular 

1291. http://pubs.usgs.gov/circ/2005/1291/pdJJcircl29l.pdf 

79 Larson, S.J., P.D. Capel, and M. Majewski. Pesticides in Surface Waters: Distribution, Trends and Governing Factors. Volume 2 of Pesticides 
in the Hydroogic System Series. Ann Arbor Press, Inc., Chelsea, Michigan 28118, 1995. 

80 Leinenbach, P. {insert appropriate memo citation when back in o±1ice.} US EPA Draft Memo, August 29, 2014. (Update when Peter is back in 
o±1ice.) 

81 Welsch, D.J. USDA Forest Service. 1991. Riparian Forest Butlers: Function and Design for Protection and Enhancement of Water Resources. 

NA-PR-07-91. 
https://books.google.com/books?hl~en&lF&id~rpSNdMJz4XQC&oi~fud&pg~PP3&dq~butier+pesticide+forestry&otF77TENrS6TQ&sig~B 

H _ zaj sp V cR veXtEcGq 17vZeFE#v~onepage&q~butier%20pesticide%20forestry&f=false 

82 Kitiney. P.M., J.S. Richardson, J.P. Bull. 2003. Responses ofperiphyton and insects to experimental manipulation of riparian butTer width 

along forest streams. Journal of Applied Ecology, 2003. Volume 40, 1060-1076. http://onlinelibrary.wiley.com/doi/10.1111/j.l365-
2664.2003.00855.x/pdf 
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Oregon coastal waters. Small, headwater non-fish bearing streams play an important role in 
delivering cold, clean water to downstream fish-bearing steams. 83 Therefore, it is reasonably 
foreseeable that Oregon coastal waters are threatened by herbicide pollutants and that additional 
management measures that will provide greater protection of non-fish bearing streams during the 
aerial application of herbicides are warranted to achieve water quality standards and protect 
designated uses (CZARA Sec. 6127(b)(l)(B), 16 U.S.C. 1455b). 

Other recent studies and reports also support NOAA and EPA's determination that additional 
management measures for forestry are needed to address aerial herbicide application due to a 
reasonable, foreseeable threat to coastal waters and designated uses. One of the common indirect 
adverse effects on water quality and designated uses, particularly cold water fisheries uses, 
occurs because herbicides can reduce the growth and biomass of primary producers (algae and 
phytoplankton) that form the base of the aquatic food chain. A decrease in primary production 
(e.g, plants, algae) can have significant effects on consumers (e.g., salmonids or other animals 
that eat food to get energy) that depend on the primary producers for food. 84 These effects are 
often reported at herbicide concentrations well below concentrations that would have a direct 
effect on consumers. In addition, there are concerns about the increased toxicity of mixtures of 
herbicides and other pesticides to aquatic organisms·85

• 
86

•
87 Although the NOAA National Marine 

Fisheries Services' (NMFS) biological opinion (BiOp) for several EPA herbicide labels, 
including 2,4-D,88 discusses that it is difficult to predict the magnitude and duration these 
impacts would have on juvenile salmon because the extent of salmonid effects often depend on 
the interaction with many different parameters, such as availability of alternative food sources, 
water temperature, and other abiotic factors, NMFS concluded that products containing 2,4-D are 
likely to jeopardize the existence of all listed salmonids and adversely modify or destroy critical 
habitat. 

A few studies have indicated that the aerial application of herbicides may not result in herbicides 
exceeding toxic thresholds for humans or aquatic life in fish-bearing and drinking water 
streams, 89 at the interface of fish and non-fish bearing streams, or drinking water facilities in 
Oregon. However, none of these studies were focused on impacts to non-fish bearing streams and 
do not provide sufficient evidence, based on other information, that coastal waters and 

83 Gomi, T., RC. Sidle,. And JS Richardson. 2002. Understanding Processes and Downstream Linkages of Headwater Systems. Bioscience, 
October 2002, Vol. 52, No. 10. http://bioscience.oxfordjournals.org/content/52/10/905.short 

84 Laurie B. Marczak, Takashi Sakamaki, Shannon L. Turvey, Isabelle Deguise, Sylvia L. R. Wood, and JohnS. Richardson 2010. Are forested 
butTers an etiective conservation strategy for riparian fauna? An assessment using meta-analysis. Ecological Applications 20:126-134. 

85 Relyea, R.A. A Cocktail of Contaminants: How mixtures of pesticides at low concentrations atiect aquatic communities. Oecologia, March 
2009, Volume 159, 2, pp 363-376. 

86 Gilliom et al, 2006. Ibid. 

87 Carpenter, K.D., S. Sobeszczyk, A. Arnsberg, and F .A. Rinella. USGS. 2008. Pesticide Occurrence and Distribution in the Lower Clackamas 
River Basin, Oregon, 2000-2005. Scientific Investigations Report 2008-5027. 

88 NMFS. 2011. National Marine Fisheries Service Endangered Species Act Section 7 Consultation Biological Opinion Environmental Protection 
Agency Registration of Pesticides 2,4-D, Triclopyr BEE, Diuron, Linuron, Captan, and Chlorothalonil. NOAA National Marine Fisheries 
Service, June 30, 2011. 
89 Dent L. and J. Robben. 2000. Oregon Department of Forest1y: Aerial Pesticide Application Monitoring Final Report. Oregon Department of 
Forestry, Pesticides Monitoring Program. Technical Report 7. March 2000. 
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designated uses are not reasonably or foreseeably threatened by the aerial application of 
herbicides over non-fish bearing streams. For example, an ODF study which looked at the 
effectiveness of forest practices act aerial spray buffers for herbicides and fungicides on fish 
bearing streams * * *, stated that they could not draw any conclusions about the FP A's 
effectiveness at protecting water quality for non-fish bearing streams. A USGS study in the 
McKenzie River basin, looked broadly at urban, forestry and agriculture pesticide use and the 
impacts on drinking water. The study, which took place outside the coastal nonpoint 
management area, also notes that forestry sampling was inconsistent because of irregular and 
intermittent pesticide application patterns among tributaries and the difficulty of capturing runoff 
events in the spring after application90

. 

Oregon relies on the national best management practices established through the federal FIFRA 
pesticide labels to protect non-fish bearing streams. Currently, EPA, the National Marine 
Fisheries Service, the U.S. Fish and Wildlife Service, and the U.S. Department of Agriculture are 
working to improve the national risk assessment process to include all ESA-listed species when 
registering all pesticides, including herbicides. Given the scale of this undertaking, the federal 
agencies are employing a phased, iterative approach over the next 15 years to make the changes, 
and it is expected that herbicide labels will not be updated until the end of the 15-year process. 
This ongoing federal process, however, should not preclude Oregon from making needed state­
level improvements to how it manages herbicides in the context of its forestry landscape and 
sensitive species. 

Oregon and other Pacific Northwest states have recognized the need to go beyond the national 
FIFRA label requirements to protect water quality and designated uses, including salmon, in 
their state.91 Oregon has 60-foot spray buffers for non-biological insecticides and fungicides on 
non-fish bearing streams (OAR 629-620-400(7)) and 60-foot spray buffers for herbicides on 
wetlands, fish-bearing and drinking water streams (OAT 629-620-400(4)). Other Pacific 
Northwest states have established more stringent forestry spray buffer requirements for 
herbicides along non-fish bearing streams. For example, for smaller non-fish bearing streams, 
Washington maintains a 50-foot riparian and spray buffer (W AC-222-38-040). Idaho has riparian 
and spray buffers for non-fish bearing streams of 100 feet (IAR 20-02-01 ). California sets 
riparian buffers for non-fish bearing streams after consulting with the local forester, which 
implicitly restrict the aerial application ofherbicides near the stream. 

Though Oregon has neither spray nor riparian harvest buffers for herbicides that are aerially 
applied on non-fish bearing streams, the ODA Pesticide Division requires applicators to attend 
trainings and obtain licenses prior to spraying pesticides. ODF requires pesticide applicators to 
complete a Notification of Operation at least 15 days before applying on forestlands 92 and to 

9° Kelly, V.J., C.W. Anderson, and K. Morgenstern. 2012. USGS and Eugene Water and Electric Board. Reconnaissance of Land-Use Sources of 
Pesticides in Drinking water, McKenzie River Basin, Oregon. Scientific Investigations Report 2012-5091. 

91 Peterson, E. EPA. 2011. Memo to Scott Downey, EPA and David Powers, EPA RE: Comparative Characterization of Pacific Northwest 
Forest1y Requirements for Aerial Application of Pesticides. August 30, 2011. 

92 https://ferns.odfstate.or.us/E-Notitication 
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maintain a daily chemical application form. 93 On the form, the applicators must list which 
pesticides may be applied, the stream segments on which these pesticides may be applied, and 
when application may occur within a 2-3 month period. However, the notification form does not 
specify when application will occur within a 1-2 week period, and post-application which 
pesticides were applied and how much. The form also reminds the applicator of the required 
spray buffers for fish-bearing and drinking water streams, but does not specify protections for 
non-fish bearing streams or voluntary best practices included in the [insert proper name of state 
guidance discussed below] that should be followed. 

Oregon's broader strategy for cross program coordination on pesticides includes its Water 
Quality Pesticide Management Plan, PSP program, and Pesticide Analytical and Response 
Center (P ARC). NOAA and EPA acknowledge the progress Oregon has made in its 
establishment of a multi-agency management team to assess and manage pesticide water quality 
issues. However, as these efforts apply to the aerial application ofherbicides in the coastal 
nonpoint management area, the federal agencies note that water quality monitoring data on 
pesticides is still limited in the State, and that Oregon has only established eight PSP monitoring 
areas in seven watersheds, none of which are within the coastal nonpoint management area. 
While NOAA and EPA recognize that the PSP program targets the most problematic or 
potentially problematic watersheds, and Oregon received recent funding to expand into two new 
watersheds, the agencies believe that if monitoring data are to drive adaptive management, the 
State should develop and maintain more robust and targeted studies of the effectiveness of its 
pesticide monitoring and best management practices within the coastal nonpoint management 
area. The federal agencies encourage the State to design its monitoring program in consultation 
with EPA and NMFS. 

NOAA and EPA believe that Oregon could develop additional management measures for 
forestry that will protect non-fish bearing streams during the aerial application of herbicides to 
achieve and maintain water quality standards and protect designated uses through a variety of 
mechanisms. Some potential approaches could include one or more of the following elements: 

• Adopt rules that would require spray buffers for the aerial application of herbicides along 
non-fish bearing streams. Oregon may wish to look toward spray buffer requirements 
neighboring states have established for ideas. 

• Adopt no-cut riparian buffers for timber harvest along non-fish bearing streams, which, by 
default, would also provide a buffer during aerial spraying. 

• Expand existing guidelines for voluntary buffers or buffer protections for the aerial 
application of herbicides on non-fish bearing streams. 

• Educate and train aerial applicators ofherbicides on the new guidance and how to minimize 
aerial drift to waterways, including non-fish bearing streams; 

93 Oregon Department of Forestry. "Daily Chemical Application Record Form." Revised September 2013. 
http:/ /www.oregon. gov/ odflprivateforests/docs/ChemicalApplicationF orm _Final. pdf 
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• Revise the ODF Notification of Operation form required prior to chemical applications on 
forestlands to include a check box for aerial applicators to indicate they must adhere to 
FIFRA labels for all stream types, including non-fish bearing streams; 

• Revise the ODF Notification of Operation form to refer applicators to the XXX guidelines 
for additional recommended best practices they should follow during application. - JW need 
to look into this, but good suggestion. 

• Track and evaluate the implementation of voluntary measures for the aerial application of 
herbicides along non-fish bearing streams to assess the effectiveness of these practices, and if 
adjustments are needed, to achieve water quality standards and protect designated uses; 
• Provide better maps of non-fish bearing streams and other sensitive sites and structures to 

increase awareness of these sensitive areas that need protection among the aerial 
applicator community; and 

• Encourage the use ofGPS technology, linked to maps of non-fish bearing streams, to 
automatically shut off nozzles before crossing non-fish bearing streams. 

If Oregon chooses a voluntary approach, the State would also need to meet the other CZARA 
requirements for using voluntary, incentive-based programs as part of the State's coastal 
nonpoint program. This includes a description of the methods the state will use to track and 
evaluate those voluntary programs, a legal opinion stating it has the necessary back-up authority 
to require implementation of the voluntary measures, a description of the process that links the 
implementing agency with the enforcement agency, and a commitment to use the existing 
enforcement authorities, where necessary. 

II. CONDITIONS THAT ARE NO LONGER A BASIS FOR THIS DECISION 

A. URBAN AREAS MANAGEMENT MEASURES -NEW DEVELOPMENT 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is 
four-fold: (1) decrease the erosive potential of increased volumes and velocities of stormwater 
associated with development-induced changes in hydrology; (2) remove suspended solids and 
associated pollutants entrained in runoff that result from activities occurring during and after 
development; (3) retain hydrological conditions that closely resemble those of the pre­
disturbance condition; and ( 4) preserve natural systems including in-stream habitat. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will include in 
its program: (1) management measures in conformity with the 6217(g) guidance; and (2) 
enforceable policies and mechanisms to ensure implementation throughout the coastal nonpoint 
management area. (1998 Findings, Section IV.A). 

FINDING: Based on information provided in Oregon's March 2014 submission, NOAA and 
EPA now believe the State has satisfied this condition. The new development management 
measure is no longer a basis for finding that the Oregon has failed to submit an approvable 
program under CZARA. 
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RATIONALE NOT INCLUDED: NOAA and EPA will provide a rationale for public 
comment if/when the federal agencies are in a position to propose full approval of Oregon's 
coastal nonpoint pollution control program at a later point in time. 

B. OPERATING ON SITE SEW AGE DISPOSAL SYSTEMS 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is to 
minimize pollutant loadings from operating OSDS. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will finalize its 
proposal to inspect operating OSDS, as proposed on page 143 of its program submittal. (1998 
Findings, Section IV.C). 

FINDING: Based on information provided in Oregon's March 2014 submission, NOAA and 
EPA now believe the State has satisfied this condition. The OSDS management measure is no 
longer a basis for finding that the Oregon has failed to submit an approvable program under 
CZARA. 

RATIONALE NOT INCLUDED: NOAA and EPA will provide a rationale for public 
comment if/when the federal agencies are in a position to propose full approval of Oregon's 
coastal nonpoint pollution control program at a later point in time. 

III. ADDITIONAL COMMENTS 

A. AGRICULTURAL MANAGEMENT MEASURES--EROSION AND SEDIMENT 
CONTROL, NUTRIENT, PESTICIDE, GRAZING, AND IRRIGATION WATER 
MANAGEMENT 

As noted in the Foreword, the federal agencies invited public comment on the adequacy of the 
State's programs and policies for meeting the 6217(g) agriculture management measures and 
conditions placed on Oregon's Coastal Nonpoint Program. 

PURPOSE OF MANAGEMENT MEASURES: The purposes of these management measures 
are to: (1) reduce the mass load of sediment reaching a waterbody and improve water quality and 
the use of the water resource; (2) minimize edge-of-field delivery of nutrients and minimize 
leaching of nutrients from the root zone; (3) reduce contamination of surface water and ground 
water from pesticides; ( 4) reduce the physical disturbance to sensitive areas and reduce the 
discharge of sediment, animal waste, nutrients, and chemicals to surface waters; and (5) reduce 
nonpoint source pollution of surface waters caused by irrigation. 

CONDITIONS FROM JANUARY 1998 FINDINGS: Within one year, Oregon will (1) 
designate agricultural water quality management areas (A WQMAs) that encompass agricultural 
lands within the coastal nonpoint management area, and (2) complete the wording of the 
alternative management measure for grazing, consistent with the 6217(g) guidance. Agricultural 
water quality management area plans (A WQMAPs) will include management measures in 
conformity with the 6217(g) guidance, including written plans and equipment calibration as 
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required practices for the nutrient management measure, and a process for identifying practices 
that will be used to achieve the pesticide management measure. The State will develop a process 
to incorporate the irrigation water management measure into the overall A WQMAPs. Within 
five years, A WQMAPs will be in place. (1998 Findings, Section II.B). 

DISCUSSION: In 2004, the federal agencies provided Oregon with an informal interim 
approval of its agriculture conditions, believing that the State had satisfied those conditions, 
largely though its Agriculture Water Quality Management Act (ORS 568.900-933, also known as 
SB 1010) and nutrient management plans (ORS-468B, OAR-60374). At that time, the federal 
agencies found that these programs demonstrated that the State has processes in place to 
implement the 6217(g) management measures for agriculture as CZARA requires. 

Although the federal agencies initially found that these programs enabled the State to satisfy the 
agriculture condition, prior to announcing the proposed decision some specific concerns with the 
State's agriculture program were brought to the federal agencies' attention such as: 

• Enforcement is limited and largely complaint-driven; it is unclear what enforcement 
actions have been taken in the coastal nonpoint management area and what 
improvements resulted from those actions. 

• The A WQMA plan rules are general and do not include specific requirements for 
implementing the plan recommendations, such as specific buffer requirements to 
adequately protect water quality and fish habitat. 

• A WQMA planning has focused primarily on impaired areas when the focus should be 
on both protection and restoration. 

• The State does not administer a formalized process to track implementation and 
effectiveness of AWQMA plans. 

• A WQMA planning and enforcement does not address "legacy" issues created by 
agriculture activities that are no longer occurring. 

Given these concerns, NOAA and EPA chose to solicit additional public comment on whether 
the State had satisfied the 6217(g) agriculture management measure requirements and the 
conditions related to agriculture placed on its program. The federal agencies appreciate the 
comments provided and are considering them closely. NOAA and EPA will work with the State, 
as necessary, to ensure it has programs and policies in place to satisfy all CZARA 6217(g) 
requirements for agriculture before proposing and making a final decision that the State has a 
fully approved coastal nonpoint program. For a summary of the comments received related to 
agriculture, see http :1 I coast. noaa. gov/ czm/pollutioncontrol/. 
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OREGON COASLA.L NONPOINT PROGRAM 
NOAA/EPA FINAl. FINDING THAT OREGON HAS FAILED TO SUBMIT AN APPROVABLE 

COASTAL NONPOINT PROGRAM 

FOREWORD 

This document contains the bases for the-final determination by the National Oceanic and 
Atmospheric Administration (NOAA) and the U.S. Environmental Protection Agency (EPA) 
(collectively, the federal agencies) that the State of Oregon (State) has failed to submit an 
approvable Coastal Nonpoint Pollution Control Program (Coastal Nonpoint Program) as required 
by Section 6217(a) of the Coastal Zone Act Reauthorization Amendments of 1990 (CZARA), 16 
U.S. C. 1455b. NOAA and EPA arrive at this decision because the federal agencies fmd that the 
Struehasnotgu~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ 

On January 13, 1998, the federal agencies approved the Oregon Coastal Nonpoint Program 
subject to specific conditions~ "Oregon Conditional 
Approval Findings"). Since then, the State has made incremental modifications to its program 
and has met most of those conditions. 

On December 20, 2013, the federal agencies provided notice of their intent to find that the State 
has not fi.1lly satisfied the conditions related to new development, onsite sewage disposal systems 
(OSDS), and additional management measures for forestry (see "Oregon Coastal Nonpoint 
Program NOAA/EPA Proposed Finding"). The federal agencies invited public comment on the 
proposed fmdings relating to these conditions, as well as the extent to which those fmdings 
support a fmding that the State failed to submit an approvable program under CZARA. Based on 
concerns the federal agencies had about agriculture nonpoint source 
management in the state, the federal agencies also invited public conm1ent on the adequacy of 
the State's programs and policies for meeting the CZARA 6217(g) agriculture management 
measures and conditions placed on Oregon's Coastal Nonpoint Program. Because the December 
20, 2013's notice of intent did not propose a specific decision on whether or not Oregon had 
satisfied the CZARA 6217(g) agriculture management measures and the public did not have an 
opportunity to conm1ent on a specific proposed decision and rationale for that decision, the 
adequacy of Oregon's agriculture programs is not a basis for ffiethe:-;c ftftal:-findings that Oregon 
has failed to submit an approvable coastal nonpoint program. ~he p~~blic 'Nill have an 
opport~~-nity to comment on NOAA and EPA's proposed decision regarding the agric~~lk~-re 
Hlftnagem:ent meas~~-res at a later dat~. (See "NOAA and EPA Response to Conm1ents Regarding 
the Agencies' Proposed Finding that Oregon has Failed to Submit a Fully Approvable Coastal 
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Nonpoint Program" for a summary of the comments received and NOAA and EPA's response to 
them.) 

In response to NOAA and EPA's proposed fmdings, Oregon provided an additional submission 
in support of its coastal nonpoint program on March 20, 2014 (see "Oregon's Response to 
Proposed Disapproval Findings"). 

NOAA and EPA have carefi.1lly reviewed the public conm1ents received and the State's March 
2014 submission and have made a ftftal:-determination that Oregon has failed to submit an 
approvable coastal nonpoint program. This decision is based on the State's failure to address the 
additional management measures for forestry condition. Based on information the State provided 
in March, the federal agencies believe that Oregon has now satisfied the conditions for new 
development and OSDS so these conditions are no longer a basis for the fmding that Oregon has 
failed to submit an approvable coastal nonpoint program. 

For fi.1rther understanding oftem1s in this document and the basis of this decision, the reader is 
referred to the following documents 

• Guidance Specifying Management Measures for Sources of Nonpoint Pollution in 
Coastal Waters (EPA, January 1993); 

• Coastal Nonpoint Pollution Control Program: Program Development and Approval 
Guidance (NOAA and EPA, January 1993); 

• Flexibility for State Coastal Nonpoint Programs (NOAA and EPA, March 1995); 
• Final Administrative Changes to the Coastal Nonpoint Pollution Control Program 

Guidance for Section 6217 of the Coastal Zone Act Reauthorization Amendments of 1990 
(CZARA) (NOAA and EPA, October 1998); 

• Policy Clarification on Overlap of6217 Coastal Nonpoint Programs with Phase I and II 
Stormwater Regulations (NOAA and EPA, December 2002); and 

• Enforceable Policies and Mechanisms for State Coastal Nonpoint Source Programs 
(NOAA and EPA January 2001). 

Electronic copies of the documents cited above as well as any other references cited in this 
document and the Federal Register Notice announcing this action will be available at the 
following website: http://coast.noaa.gov/czm/pollutioncontrol. 

SCOPE OF DECISION 

This document explains the federal agencies' ftftal:-finding regarding the additional management 
measures for forestry condition. This fmding forms the basis for the federal agencies' proposed 
detem1ination that the State has failed to submit an approvable program. The document also 
notes that the new development and OSDS management measures are no longer a basis for this 
decision. In addition, the document acknowledges the conm1ents received regarding the 
adequacy of Oregon's agriculture programs and policies for meeting the 6217(g) agriculture 
management measures and conditions placed on Oregon's Coastal Nonpoint Program. 

NOAA and EPA's Hnal-findings in this document are based on information the State has 
submitted in support of each condition, the federal agencies' knowledge of coastal nonpoint 
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source pollution management in Oregon, and the public comments received. Oregon may-and is 
encouraged to-continue to work on and improve its program to satisfy all coastal nonpoint 
pro gram requirements. ~f, based on a later review of information received from the State 
s~~bseq~~ent to vihat the federal agencies considered for this doc~~mentShould the state submit 
subsequent information upon which, NOAA and EPA determine that the State has submitted a 
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PROPOSED-FINDING OF FAILURE TO SUBMIT AN APPROV ABLE PROGRAM 

The federal agencies the State of Oregon has failed to submit an approvable 
program pursuant to Section 6217(a) ofCZARA. 

I. UNMET CONDITION 
A. ADDITIONAL MANAGEMENT MEASURES- FORESTRY 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is to 
identify additional management measures necessary to achieve and maintain applicable water 
quality standards and protect designated uses for land uses where the 6217(g) management 
measures are already being implemented under existing nonpoint source programs but water 
quality is still impaired due to identified nonpoint sources. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will identify 
and begin applying additional management measures where water quality impairments and 
degradation of beneficial uses attributable to forestry exist despite implementation of the 6217(g) 
measures. (1998 Findings, Section X). 

under CZARA. 
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for Oregon's Coastal Nonpoint Program. Specifically, the State has not '''~'l'"'~''I~'"'I'~'-'c'•~~t'L 
~~~~Slt:llfne+llit-ru!e<:Hi-ru±S management measures, backed by enforceable authorities, in place to: 
(l) protect riparian areas for medium and small fish bearing streams, and non-fish bearing (type 
"N") streams; (2) protect high-risk landslide areas; (3) address the impacts of forest roads, 
particularly on so-called "legacy" roads; and ( 4) ensure adequate stream buffers for the 
application of herbicides, particularly on non-fish beajl._l£ingbearing streams. 

Protection of Riparian Areas: Oregon relies on both regulatory 
and voluntary measures to provide riparian protections for medium and small fish bearing 
streams (type "F" streams) and non-fish bearing streams (type "N" streams). Generally, under 
thell_sl :11 v ... , current Forest Practices Act (FP A) rules, no tree harvesting is allowed on private 
lands within 20 feet offish bearing streams, or medium and large non-fish bearing streams .. 
Also, all snags and downed wood that do not represent a safety or frre hazard. must be retained 
within riparian management areas around small and medium fish bearing streams (from the 
stream edge out~ 50ttBQ ]7_0_f~et~ res12e_c!iyely}: ~1ll1~di~i()J!, !1le_ F'J> ~ J"lll~~ es!abJisl1 _____ / / / 
conifer basal area and density targets for some riparian management areas. For example, along 
medium fish bearing streams, there is a requirement to leave 30 trees (at least 8 inches DBH) per 
1000 feet.[Oregon has no vegetation retention requirements for small non-fish bearing streams in 
the Coast Ranie-ancCWestern -cascades.---------------------------------------\~// 

In addition to regulatory requirements, the [orestry and fi!per productsForestry ~nsl~l~t~y_ i~1_tl1~ __ 
:=c~-"'-'--==•="-'''-~ adopted voluntary measures to protect riparian areas for high aquatic 
potential streams (i.e., streams with low gradients and wide valleys where large woody debris 
recruitment is most likely to be effective at enhancing salmon habitat). These voluntary 
measures include large wood placement, retaining additional basal area within stream buffers, 
large tree retention, and treating large and medium sized non-fish streams the same as fish 
streams for buffer retention~. 11 For a state to rely these voluntary measures to meet coastal 
nonpoint pro gram requirements, a state must l) describe the voluntary pro grams including the 
methods fur tracking and evaluating those programs and 2) provide a legal opinion from its 

i\1 
ill 

Ill 

i\ I 

II I 
I 

I 

\ 

I 

I 

I 

Comment [HAll]: "to 50" needs to remain 
in the sentence. The total riparian management 
buffer for small streams is 50'; for medium 
streams it is 70'. I would not want the reader 
to think the riparian management buffer for 
small streams is 70'. 

Comment [AC12]: PE: I'm not sure that 
trees per 1,000 feet is an example of a basal 
area target. Unless we've done the 
calculations? 

Comment [HA13]: It is a density target or 
more specifically a vegetation retention 
requirement. 

Comment [AC14]: HA: ODF rules identify 
conifer basal area and density targets for the 
riparian areas. I added to this language to help 
clarify the statement. Tbis lang. is taken from 
the ODF rules. 

• Attorney General asserting the State has adequate back up enfOrcement authority fur the 
voluntary measures and conm1it to exercising the back up authority when necessary. The State 
has not provided the federal agencies with a conm1itment to exercise its back up authority to 
require in1plementation of additional management measures fur fOrestry roads nor has the State 
provided the federal agencies with specific data to document the effectiveness of voluntary effurt 
to detemline the extent of fOrestry road nliles not meeting current road standards within the 
coastal nonpollit management we~. 

\\ 

1\ 

1\ 

II 

', 1 ( Comment [HA15]: Good . 
I 

----------------------------------------- ~ 

However, bBased on the results of a number of studies including those sunmmrized below, 
NOAA and EPA that additional management 
measures (beyond those in FP A rules and the voluntary program), for forestry riparian protection 
around medium and small fish bearing streams and non-fish bearing streams are necessary to 

1 According to Oregon's March 2014 coastal nonpoint program submittal, information on voluntary efforts was reported IP 1 the Oregon 
Watershed Restoration Inventory. http: I I coastalmanagement .noaa. gov /non point/ oregonDocket/Stateo±DregonC ZARAsubmittal3 -20-14 .pdf 
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Comment [AC16]: Forestry is the commonly 
used term 

Comment [HA17]: I agree with including 
the word "forest". 

Comment [Ll8]: Adequacy of tracking and 
enforcement for voluntary efforts not spoken 
to, but that's probably because there are so 
many other issues to be resolved '.Wt buffers. -
if so, OK 

Comment [HA19]: This is an attempt to fill 
in the language gap to better articulate what's 
needed for voluntary measures. I think it 
would be better to leave it out. 

Comment [AC20]: I think this is pretty full 
as it is and not sure we need to explain this 
since we go on to show that the science says 
the voluntary stuff isn't working but I suppose 
we could add something in. 
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attain and maintain water quality standards and to protect designated uses. Therefore, 

management measures applicable to the forestry land use and forested areas in order to protect 
small and medium fish bearing streams and non-fish bearing streams from -'-'-'""-"'"--"l-"-'""'-'..J.. 
I111JJfiifi11eJ.}\SJ*rtltltifl71 attributable to forestry practices in riparian areas. 

A significant body of science, including: l) the Oregon Department of Forestry's (ODF) 
Riparian and Stream Temperature Effectiveness Monitoring Project (RipStream)2

; 2) "The 
Statewide Evaluation of Forest Practices Act Effectiveness in Protecting Water Quality" (i.e., the 
"Sufficiency Analysis")3

; and 3) the Governor's Independent Multidisciplinary Science Team 
(IMST) Report on the adequacy of the Oregon forest practices in recovering salmon and trout4

, 

indicates that riparian protection around small and medium fish bearing streams and non-fish 
bearing streams in Oregon is not sufficient to pnllr.•cf. water quality and 

I rses.j [Can we say something abo at the POLLUTf.NT~ of eoneern 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-i 
i i 

_QI __ _S_I_REl\l\l __ C_Q:t-IDIIIQ_~lS _ __th_~t:>:YQ_f!ld __ b_Q ___ ~dQr_Q§§_Q_Q _ _fo_r _ _rip_~i~---~-9-~-~_; ____ D_Q_Q_~ ___ Q;rQgQn ___ s_tilLlis_t '\ 
i i 
i i 
i i 

! Ex. 5 -Attorney Client ! reeeiving 'Naters as impaired fur those pollatants2 } 

[he 20 ll !Rip Stream reports found that FP A riparian protections on private forest lands ]did not 
ensure achievement of the Protection of Cold Water criterion (PCW) under the Oregon water 
quality standard for temperature]. 5·

6 The PC\V criterion prohibits human activities, such as tin1ber 
harvest, from increasing stream temperatures by more than 0.3°C at locations critical to salmon, 
steelliead or bull trout. The Rip Stream analysis demonstrated that the chance of a site managed 
using FP A rules exceeding the PCW criterion between a pre-harvest year and a post-harvest year 
was 40 percent

7
,;_

8 
____________________________________________________ _ 

The Rip Stream study also demonstrated that stream temperature fluctuations increased, in part, 
with a reduction in shade, and that shade was best predicted by riparian basal area and tree 
height. The findings suggest that riparian protection measures that maintain higher shade (such 

2 Three peer-reviewed articles present the results of the Rip Stream analysis: 
Dent, L., D. Vick, K. Abraham, S. Shoenholtz, and S. Johnson. 2008. Summer temperature patterns in headwater streams of the Oregon 

Coast Range. Journal of the American Water Resources Association 44: 803-813. 
Groom, J.D., L. Dent, and L.J. Madsen. 2011. Stream temperature change detection for state and private forests in the Oregon Coast 

Range. Water Resources Research 47: W01501, doi:l0.1029/2009WR009061. 
Groom, J.D., L. Dent, and L.J. Madsen. 2011. Response of western Oregon stream temperatures to contemporary forest management. Forest 

Ecology and Management, doi: 10.1016/j.foreco.2011.07.012 
3 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sufficiency Analysis: A Statewide Evaluation of 
Forest Practices Act Effectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality. October 2002. 
4 Independent Multidisciplinary Science Team. 1999. Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Act 
Rules and the Measures in the Oregon Plan for Salmon and Watersheds. Technical Report 1999-1 to the Oregon Plan for Salmon and Watersheds. 
Governor's Natural Resources Office, Salem, Oregon. 
5 Groom. J.D .. Dent. L.. l'vfadsen. L.J. 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 
\~later Resources Research. vol. 47. \~l01501.12pp .. 2011. 
6 Groom. J.D .. 2011 "Update on Private Forests Riparian Function and Stream Temperature (Rip Stream) Project". StatTReport: November 3. 
~011. 

8 Groom. J.D. Dent. L.. l'vfadsen. L.J.. 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 
Vlater Resources Research. vol. 4 7. \~l01501. 2 pp .. 2011. 
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as measures implemented on State forest land) are more likely to maintain stream temperatures 
similar to contro 1 conditions. 9 

for small and medium fish bearina streams ma e inade uate to revent tem erature im acts. 
That analysis concluded: l) FP A Standards for some medium and small Type F streams in 
western Oregon may result in short- term temperature increases at the site level; and 2) FP A 
standards for some small Type N streams may result in short-term temperature increases at the 
site level that ~nay be transferred downstream (this may impact Water temperature and cold-water 
refugia) to fish-bearing streams. 10 In waterbodies colder than the numeric criteria, temperature '1 

increases of0.3 °degrees C. measured for all sources combined at the point of maximum impact \ 
where salmon, steelhead or bull trout are present, is a violation of the State's Protecting Cold \ 

rr·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·.:;: 
; 
; 
; 

! Ex. 5- Attorney Client 
; 
; 
; 

I ;l~:~d::~!-~~!~l;~~~~~=~:~~:~:::~~;~·-·-·-·,· 
\\ \ e.g.,"may" be inadequate- move to last/later 
\\ \ in the paragraph series? 

\\ Comment [AC27]: Rearranged to talk about 
\ \ RipStreams frrst. 
\ r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

Water (PCW) criterion. 
1

1

1

1 

\! 
\ i 
I; 

d 
I 

As early as 1999, the IMST study found that the FPA rule requirements related to riparian 
buffers and large woody debris needed to be improved. Based on its scientific analysis, the 
IMST team cone luded, " ... the current site-specific approach of regulation and voluntary action is 
not sufficient to accomplish the recovery of wild sahnonid~_,11 '-' The IMST team made the 
following recommendations: l) because non-game fish and other aquatic organisn1s play -a-role-- '1 

ill a fi.mctionmg stream system, and the distribution of salmonids will change over time, non-fish 
1

1 

bearmg streams should be treated no differently from fish-bearmg streams when determmmg the 1

1 

buffer width protections~12~ 2)- there should be an increase in the basal area and requirements for 1 

riparian management areas for both small and medium streams, regardless of the presence of 
fish; and 3) there should be an increase in the number of trees withm the riparian management 
area for both fish and non-fish bearing small and medium streams. 13 

The 2002 8affieieney l\nalysis foand that the Oregon FPl\'s preseribed riparian baffer 'Nidths 
for small and mediam fish bearing streams may be inadequate to prevent temperatme impaets. 
That analysis eonebded: l) FPf. Standards for some mediam and small Type F streams in 
western Oregon may resak in short term temperatme inereases at the site level; and 2) FPf. 
standards for some small Type N streams may resak in short term temperatme inereases at the 
site level that may be transferred dmvnstream (this may impaet '.Vater temperatme and eold '.Vater 
refugia) to fish bearing streams. -l-4 

The 20 ll Rip8tream reports folmd that FPA riparian proteetions on private forest lands did not 
ensme aehievern:etl:t ofthe Proteetion of Cold \Vater eriterion (PCV/) lmder the Oregotl:'.vater 
quality standard for temperatme_B_MThe PCW eriterion prohibits human aetivities, saeh as 
timber harvest, from inereasing stream temperatmes by more than 0.3°C at loeations eritieal to 

9 1bid.2. 3. 
~Department of Forestry and Oregon Department of Environmental Qualitv. 44-45. 
11 Independent Multidisciplinary Science Team. 2. 
12 1bid. 21 and 43. 
13 Ibid. 44-45. 
-±4 Oregan DeflaFttRent efferestf) anEl Oregan DeflaFttRent efEn iremRental Q alit:). 11 15. 
15 CreetR. J.D .. Dent. L .. } fa Elsen. L.J. 2Gll. "StreatR tetfii3era"R re eHange Eleteetien fer state aml 13Fi ate ferests in tHe Oregan Ceast Range". 
1raterRese reesReseareH, el.17,TCG15GLl2fllL2Gll. 
M Creem, J.D., 2Gll. ''T~1fldate en Pfl ate Ferests Ri13arian Funetien and Stream Tem13eratttre (Ri13Stream) Prejeet". StatTRe}3ert: 1-Te emBer 3, 
:wH-o 
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salmon, steelhead or ball treat. The RipStream analysis deJ11Ql1Stf(ltedfulmd that the chance of a 
site managed asing FPf. mles exceeding the PC\V criterion between a pre harvest year and a 
post harvest year was 40%.+-+ __ }·" 

The Rip Stream stady also demonstratedfulmd that stream temperatare fbctaations increased, in 
part, '.vith a reduction in shade, and that shade '.Vas best predicted by riparian basal area and tree 
height. The findings saggest that riparian protection measares that maintain higher shade fsBeh 
meas~~res implementedfu~md on Sstate furest land) are more likely to maintain stream 
ternperatares similar to control conditions.-W 

In 2013, the EPA, together with the U~S~Geological Seurveyi&e and the ~"'=o.o=-c=_~"'= 
pertinent scientific theory and empirical 

studies to address the effects of riparian management strategies on stream function, with a focus 
on temperature 20 With regard to no-cut buffers adjacent to clearcut harvest units, that paper 
noted that [substantial adverse'f effects on dVdildblc'f shade ~ave been observed with 
"no-cut" buffers ranging from 20 ~o 30 meters21 and small adverse'f effects ~Jrn- - - - -

have been observed in studies that examined "no-cut" buffer widths of 46 
meters wide. 22 For "no-cut" buffer widths of 46-69 meters, the effects of tree removal on shade 
and temperature were either not detected or were [minimae3 

o The paper also documentedf{mnd 
that at "no-cut" buffer widths ofless than 20 meters,-there were pronot!nceci reductions in shade- -1 

and increases in temperature, as compared to wider buffer widths. The most dramatic effects 
were observed at the narrowest buffer widths (less than or equal to lO meters).24 As noted above, 
existing FP A buffers for small and medium fish require only 20 foot 
(-approximately 7 meter) "no-cut" buffers within a riparian management zone of 
-approximately 17 to -23 meters, and no vegetation retention is required on small non-fish 
streams in the Coast Range and Western Cascades. 

Oregon also has been investing in three paired watershed studies. 25 These studies are designed to 
analyze the effects of timber harvesting on a watershed and reach scale. Several conm1enters 
have cited the paired watershed study as evidence that the current FP A practices for riparian 
protection are effective at water quality standards and 
protecting designated uses. [unpublished preliminary data [from the Hinkle Creek study indicate 
that changes in stream temperature after timber harvesting along non-fish bearing streams were 
variable. In addition, there was no measureable downstream effect on temperatures.26 However, 
the variation in stream temperature and overall net observed temperature decrease may be 
attributable to increased slash debris along the stream after harvest, as well as a likely increase in 

-±-.;:~ 

M Creem, J.D. Dent. L .. }..faElsetL L.J __ 2011. "Stream tempemthre eflange Eleteetien fer state andpri ate ferests in tfle Oregen Ceast Range". 
1rater R ese rees R esearefl. el. 17. T\:'01501. 2 fllL 2011. 
w~ 
20 Leinenbach, P., McFadden, G., and C. Torgersen. 2013. Effects of Riparian Management Strategies on Stream Temperature. Prepared for the 
Interagency Coordinating Subgroup (ICS). 22 pages. Available upon request. 
21 Brosofske et al. 1997, Kiffney et al. 2003, Groom et al. 2011 b as cited in Leinen bach et al. 2013. 
22 Science Team Review 2008. Groom et al. 2011a as cited in Leinenbach et al. 2013. 
23 Anderson et al. 2007. Science Team Review 2008. Groom et al. 2011a. Groom et al. 2011 bas cited in Leinenbach et al. 2013 
24 Jackson et al. 2001, Curry et al. 2002, Kiffney et al. 2003, Gomi et al. 2006, Anderson et al. 2007 as cited in Leinenbach et al. 2013. 
25 http://watershedsresearch.org/watershed-studies/ 
26 Watersheds Research Cooperative 2008. Hinkle Creek Paired Watershed Study. 
http:/ /oregonforests.org/ sites/ defaul t/fil es/publi cati ons/pdt/WRC Hinkl e.pdf 
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Comment [L39]: If my edits are not right, 
please make other edits to clarify the buffer 
findings. I found it ambiguous in the frrst few 
sentences what "effect" was the primary 

1 indicator being discussed. The subsequent 
1 sentences are clear. 

Comment [AC40]: AH: Linda, I think your 
edits are fme but I will check with Peter L, the 
author of the document to ensure we are 
consistent with the article's findings. 
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stream flow post-harvest that.c~ukl ()Oll1l!~ry(li!'fJTr~c!ll_rec1l1c_e'f~11Y in_cl"e_a~~ in_t()rnp()r~!ur~s ______ - l Formatted: Highlight 

and contribute to lower mean stream temperatures. lfherefore~ NOAA and EPA do not rely on_ _ Comment [L421: I recommend we have a 

this analysis because a variety of factors confound the draft conclusions from the Hinkle Creek more direct response to the conclusion from 

§illdyjthere may be other factors at play that make it difficuk to draw any defmitive conclusions [ these results that logging may be helpful due to 

abo at the adequacy of the FPA practices from the Hinkle Creek resalts. In its evaluation of the 1

1 \ :~r~:~~~d;:wfa~: ;!;;;~~t~~~:~a;t~at 
study results, DEQ concluded that ten1perature data fron1 the Hinkle Creek and Alsea River 1 

\ the ambiguous results of this one watershed 

studies show that for fish-bearing streams, temperature increases downstream from the harvest study don't offset the larger body of analysis 

sites were very similar to the increases found in the Rip Stream [study[._28_ The 20 ll RinStream that shows a strong effect on shade and T from 
" inadequate buffers. The final sentence says 

re2orts found that FP A rii:Jarian I:Jrotections on I:Jrivate forest lands did not ensure achievement of 1 DEQ concluded this- if we agree with that 

the Protection of Cold Water criterion (PCW) under the Oregon water quality standard for 1 assessment let's say so explicitly. 

tem2erature2930 
1 Comment [AC43]: HA: Several commenters * ---------------------------------------------------- -~ 

NOAA and EPA acknowledge that Oregon is working to address some ofthe inadequate riparian 
protection measures in the FP A. The Oregon Board of Forestry (Board) has the authority to 
regulate forest practices through administrative mle making and could require changes to the 
FPA mles to protect small and medium fish bearing streams. The Board, recognizing the need to 
better protect small and medium fish bearing streams, directed ODF to undertake a mle analysis 
process that could lead to revised riparian protection mles. At its September 2014 meeting, the 
Board voted unanimously in favor of continuing to analyze what changes might be needed in the 
Oregon Forest Practice Rules to provide greater buffer protection for medium and small fish 
bearing streams on private forest lands. NOAA and EPA encourage the State to move forward 
with this mle making process expeditiously. Jmplementation and revision of such management 
measures are necessary to achieve and maintain '.Vater quality standards (fur XYZ) and to ~ 
designated uses, particularly [insert].[ ______________________________________ _ 

proposeding increased protection for riparian areas around small non-fish bearing streams. As 
previously discussed in the IMST study,_-non-fish bearing streams should be treated no 
differently from fish-bearing streams when determining appropriate need hu I buffer-
~idt~l 3~ _()_r~go_n_s_h()l!l~ _lE_le_11_1rt~ f!!1tE~atE!frp~lJ~~~-
27 Kibler, K.M. 2007. The Influence of Contemporary Forest Harvesting on Summer Stream Temperatures in Headwater Streams of Hinkle 

Creek, Oregon. Thesis for the degree of Master of Science in Forest Engineering presented on June 28, 2007. Oregon State University. 
http: I /watershedsresearch.org/assets/reports/WRC Kibler .Kelly 2007 Thesis.pdf 

28 Seeds, J., Mitchie, R., Foster, E., ODEQ, Jepsen, D. 2014. "Responses to Questions/Concerns Raised by Oregon Forestry Industries Council 
Regarding the Protecting Cold Water Criterion of Oregon's Temperature Water Quality Standard.:.::, Oregon Department of Environmental 
Quality and Oregon Department ofFish and Wildlife Memo. 06/19/2014 
29 

Groom. J.D .. Dent. L.. l'vfadsen. L.J. 2011. "Stream temperature change detection for state and private forests in the Oregon Coast Range". 

\~later Resources Research. vol. 4 7. \~l01501. 12 pp .. 2011. 

30 
Groom. J.D . 2011. "Update on Private Forests Riparian Function and Stream Temperature (RipStream) Project". StatTReport: November 3. 

Wl 

31 Independent Multidisciplinary Science T earn. 1999. 
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(predominately industry) raised the paired 
watershed studies' preliminary results in 
defense of the ODF rules, possibly the only 
defense against the findings from the 
RipStrearn study, the IMST Report and the 
Sufficiency Analysis. As such, we felt we 
needed to mention this study in our rationale. 
However, these studies really represent a 
laboratory for a variety of studies that are 
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1 1 not relevant to our decision. The results of 
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-In the 1998 approval conditionfia-l--approval 
specific concerns with the ability of Oregon's 

existing FP A rules £J;[l_[l_llgJJ~c_w,~ftiJt.>,E{UEHe~ty,EEEH:H·o:ss road density and maintenance, particularly 
on so-called "legacy" roads, £ll~!!'2.-'l"±-'2~D-.l-"-.L'2.Yl':'~~"-!l!ll'!Sc:l!lSUL~~""-l!flL~~~e!!!~ 
!11e(l.Stlresto ir1_water quality standards and (clprotect designated uses. 
In the rat*~ NOAA and EPA noted that" legacy' roads, roads constructed and used prior to 
adoption of the FP A in 1971 and not used or maintained since, were not required to be treated 
and stabilized before closure. In some locations, this has resulted in significantly altered surface 
drainage, diversion of water from natural channels, and serious erosion or landslide~." 

l
r-------------------------------~, 

! Ex. 5 -Attorney Client i 
':L ............................................................................................... ,J 

I Comment [L52]: FWIW none of the other 
. categories have the AMM descriptor in the title 

conditions etmhl-threaten to impair or threatened to impair attailm1en! of water quality standards _ ~ ~ ~ i Formatted: Not Highlight 

coastal waters for [insert] [and/or fail to and protect designated uses. for [insert]].] _ _ c t [Acs31. R d th 1 t .._ * - - - - - - - - - -\:::: ommen . ev1se 1s anguage o 

are not necessary at this time. 
has made, as discussed-fHrther below, work is 
needed to ensure the State has adequate additional management measures in place for :liJ<:mcioJJtecJ 
forestry rmlds_!_l}j!l_y~_t.:_]JQL~'-ill!ill.te!YJlli~~'!Y:::~~!;~Et1E'lHEl~Jng le~~aey~~r<:laElS 

Since 1998, the Board of Forestry has made several improvements to general road maintenance 
measures to improve water quality. Changes made in 2002 and 2003, included: (l) establishment 
of a "Critical Locations" Policy for avoiding the building of roads in critical locations such as 
high hazards landslide areas, steep slopes, or within 50 feet ofwaterbodies; (2) creation of 
additional rules to address wet-weather hauling (OAR 629-625-0700), and (3) revision of an 
existing road drainage rule to reduce sediment delivery (OAR 629-625-0330). These 

sedimentation from 
~~'-"-"'--"-"-~~~~J--'c~~~""-'~~'-+'~~~~~~~~"-"· However, the new drainage 
requirements when new road construction or re-construction 
of existing roads occurs. The rule changes and new policies do not address th~:>rQforQ_lliJplyJo 

roads"~, i.e,,eJlisti!lg 
historic roads that do not meet current f;istate requirements with respect to siting, construction, 
maintenance, and road drainage, or impairments associated with a large portion of the existing 
road network where constmction or reconstmction is not proposed ._The_l"tlli:lEi_clO_!loJ_[lclcl!'l:lSS 
achievement and maintenance ofwater quality standards for [insert] nor do they protect 
designated ases for li!l§§f!i}-Elf--17r&hlems associated with a large portion of the existing road 
network where constmction or reconstmction is not proposed. 

\' be consistent with 6217(b)(l)(B) 
\' \\ l Formatted: Not Highlight 

l Formatted: Not Highlight 

Oregon proposed to address these legacy road issues and gaps in its FP A mles through voluntary ]! ·: 
efforts, including restoration and monitoring activities carried out through the voluntary Oregon / i Ex. 5 _Attorney Client ! 
Plan. For example, in its [March 2014 submittal]in response to NOAA and EPA's proposed 1 

1 i ! 
- --9- ! ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·j 
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deteru1ination CnOJ1111}ef1tSmQ11Jht3J3l"QPQSeclncll:ltl3I"l11irlai:iQ11Marehn2014subrni11al, the State 
described ODF's voluntary Road Hazard and Identification and Risk Reduction Project where 
private and f;istate forestland owners survey their road networks to identify roads that pose risks 
to salmonid habitat and prioritize roads for remediation. Althoagh While Oregon reports that 
thousands of road miles have been inspected and repaired across the f;istate since the inception of 
this pro gram in 1997, the State c!Cl(OS!1CJ1LJt~P!"t:fi5~!1\\l11i\llW prQg:rfiii}l1ifi.sre:itjl[eciii!1tJll1p!"Cryec! 

W£~~~W~fii!1Y!1la±frfK*+r~~a~HT~~ffi£~m7Pft·~ftff~~r~~AHHt1~necoa~alnonpoint 
program management area nor many of these projects 
addressed active forest roads and roads retired according to current FP A practices versus 
problems associated with older, legacy roads. As noted in the Oregon Coastal Coho 
Assessment,32 old roads make up the majority of forest roads, and road inventory data on private 
land is often rot made available]: As such, it is not possible to determine the extent to which 
voluntary efforts have addressed the sedimentation problems and landslide risk posed by the 

Comment [PC55]: To say that it's not 
widely available implies that an inventory does 

legacy road networkj. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ , 
exist but is not available. I was under the 
impression that an inventory did not exist. If 

The federal agencies are also concerued about the long-term implementation of this voluntary 
program. As noted in the State's March 2014 submission "voluntary reporting ofOPSW [Oregon 
Plan for Salmon and Watersheds] voluntary measures has diminished in the past years, however 
it is reasonable to assume that voluntary measure implementation has not," The State does not 
provide the basis for this assumption. Without methods for tracking and evaluating the 
effectiveness of its voluntary programs, the federal agencies can not approve the voluntary 
approach for addressing this forestry management measures as it pertains to old or legacy roads.] 

Oregon also noted it has entered into a cooperative agreement with the UoSJ)A Forest Service to 
update the State's geographic information system (GIS) data layer for forest roads. The data 
layer will help the State conduct a rapid road survey to evaluate and prioritize road risks to soil 
and water resources. Oregon noted it hoped to begin the survey in 2014. NOAA and EPA 
encourage the State to move forward with the road survey. However, the federal agencies are not 
aware if the survey and GIS layer will consider roads or how the f;istate 
will use data to direct fi.1ture management actions. 

In addition, the State also discussed it was undertaking a third-party audit in 2014 to assess 
compliance with the FP A rules goveruing forest road construction and maintenance among other 
things. While NOAA and EPA encourage the State to continue to conduct this and other audits to 
assess compliance with FP A rules, as noted earlier, legacy roads are not subject to FP A rules. 
[he 8tate' s comments do not indicated vmether the audit vtould distinguish or identity v1-ater 

\ \ that is true, then delete "not widely available" 

-\ 

\ \ 
\ and replace with "does not exist" or something 

like that. 
\ 

Comment [HA56]: Private landowners often 
have roads inventories but many do not share 
them with the State or others. I modified the 

\ 
language a little. 

Comment [PC57]: This paragraph is 
somewhat repetitive (see previous page). I 
think the point about DEQ not having an roads 

\ 
inventory should be made once. 

\ \ 

\ \ 

\ \\ l Formatted: Not Highlight 

l Comment [AC58]: 

Comment [AC59]: See revised text. The 

1 issue is that audits that only look at the 
1 compliance with FPA rules leave big holes and 

would not shed light on the issues we're most 
concerned with given the limited scope of the 
FPA rules. 

quality impairments attributable to Since the audit will assess compliance with the FP A rules, 
therefore, NOAA and EPA conclude that issues resulting from l-sstHJ-s-re-suhing frOH-1-legacy roads 
as well as issues resulting from nd-general road maintenance--i:ssue-8 where construction or 
reconstruction is not occurring would not be observed during this audit since the FPA rules do 
not apply in these situationsg would would I 'I' i\ wauhl-Hat-ee i / 
observed dtwi-Hg-tlrffi-atlffit.]_ ______________________________________________ ~~~ / 

32 Nicholas J .. l'vfclntosh. B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 3B. Oregon \~latershed Enhancement 
Board and Oregon Department ofFish and \~lildlife. Salem. Oregon. 49 pp. 

10 
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NOAA and EPA recognize that legacy roads are being addressed through voluntary measures, 
and that legacy roads have been the target of significant landowner investment. However, as 
noted in the Oregon Coastal Coho Assessment,33 old roads make up the majority of forest roads, 
and road inventory data on private land is not widely available. As such, "--'--'~"-'-~""-'~"-'-""""~""' 

Bflflfrlti311:'H1'l-EiteH:ffi1fllilte the extent to which voluntary efforts have addressed the sedimentation 
problems and landslide risk posed by the legacy road network. 

In addition, as the federal agencies' 1998 Final Administration Changes Memo states, in order 
for states to rely on voluntary programs to meet coastal nonpoint program requirements, a state 
must, among other things: (l) describe the voluntary program, including the methods for tracking 
and evaluating those programs, the State will use to encourage implementation of the 
management measures; and (2) provide a legal opinion from its Attorney General asserting the 
State has adequate back-up enforcement authority for the voluntary measures and conm1it to 
exercising the back-up authority when necessary. While the State has provided the federal 
agencies with a legal opinion detailing the suitability of its back-up authorities, the State has not 
provided (either in writing or through past practice) a conm1itment to exercise its back-up 
authority to require implementation of the additional management measures for forestry roads, as 

Additionally,lse, the State has not described specifically how these voluntary efforts have and 
will continue to address legacy road issues within the coastal nonpoint management area,:- nor 
has +Nm·nhasnrthe State ~fully described how it will continues to monitor and track the 
implementation of these measures to address forestry road issues, including legacy roads 

Legacy roads to their 
location and construction. Historic settlement patterns and relative ease-of-construction led early 
developers to preferentially locate roads in valley bottoms near streams. These roads would often 
parallel low gradient streams (historically the most productive coho habitat) and cross many 
tributaries.34 Prior to modem best management practices, mid-slope roads would often be 
connected to these valley bottom roads to access harvest units. 35 

rhese poorly designed forest roads increase sediment supplied to streams by altering hillslope 
hydrology, surface runoff, and sediment flux. 36

,3
7

,3
8

,3
9

•
40 These roads a 

33 Nicholas J., Mcintosh, B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 3B. Oregon Watershed Enhancement 
Board and Oregon Department ofFish and Wildlife, Salem, Oregon. 49 pp. 
34 Nicholas J., Mcintosh, B. and E. Bowles. 2005. Oregon Coastal Coho Assessment. Coho Assessment Part 1: Synthesis. Oregon Watershed 
Enhancement Board and Oregon Department ofFish and Wildlife, Salem, Oregon. 69 pp. 
35 Wemple, B.C., Swanson, F .J., Jones, J .A., 2001. Forest roads and geomorphic process interactions, Cascade range, Oregon. Earth Surface 
Processes and Landforms 26.191-204 
36Reid, L. M., Dunne, T ., 1984. Sediment production from forest road surfaces. Water Resources 
Research 20(11),1753-1761. 
37Luce, C.H., Black, T .A., 1999. Sediment production from forest roads in western Oregon. Water 
Resources Research 35(8), 2561-2570 
38 Wemple, B.C., Jones, J.A., 2003. Runoff production on forest roads in a steep, mountain catchment. Water Resources Research 39. 
doi: I 0 .I 029/2002WROOI7 44 
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chronic source oflow level sediment over time.41 The ecological consequences of sediment 
fQffi.llli!Q.\!@~B-lllffii'Htm±fJ supplied from roads may be equally or even more detrimental over time 
than periodic sediment pulses.42 Furthermore, legacy roads serve as initiation 
points for landslides many years (or even decades) after constmction. For example, one study 
found that forestry roads in Oregon built before 1984. have higher landslide rates than those built 
later.44 

While-The ODF's 2002 Sufficiency Analysis found that, except for wet weather road use which 
the Board has since addressed (see above), complianceying with the current FP A road best 
management practices- is likely to meet water quality standards. However, the analysis did not 
examine the impacts oflegacy roads forest 
practices. Oregon's Independent Multidisciplinary Science Team (IMST) did find that: 

'"Old roads and railroad grades' on forestlands, sometimes called legacy roads, are not 
covered by the OFP A mles unless they are reactivated for a current forestry operation or 
purposes. IMST believes the lack of a mechanism to address the risks presented by such 
roads is a serious impediment to achieving the goals of the Oregon Plan. A process that will 
result in the stabilization of such roads is needed, with highest priority attention to roads in 
core areas, but with attention to such roads and railroad grades at all locations on forestlands 
over time."45 

In 1996 the National Marine Fisheries Service CNMFS) provided a scientific analysis of the draft 
Coastal Salmon Restoration Initiative (CSRI) report (which later evolved into the Oregon Plan 
for Salmon and Watershed). ~.s part of the development process fur the Coastal Salmon 
Restoration Initiative (CSRI) report, which later evolved in to the Oregon Plan fur Salmon and 
\Vatershed (Oregon Plan), a 1996 National Marine Fisheries Service (NMFS) men10 providing 
the service's scientific analysis ofthe draft CSRI report identifies the report's omission of 
fOrestry road related problems as a serious inadequacy. NMFS indicated that the forest practice 
rules have no well-defmed process to identity problems with older logging roads and railroad 
grades constructed prior to 1994.46 ]_ ___________________________________________ -~:·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

\ i 
\\ ! 
\\ i 

39 Skauget A and M M Allen 1998 Forestry Road Sed1mentatwnDramage Momtonng ProJect for Pnvate and State Lands m Western Oregon \ \ i 

Prepared for the Oregon Department of Forestry by the Forestry Engmeenng Department Oregon State Umvers1ty February 20 1998 \ \ 1; 
40 Robison, E.G.,Mills K., Paul, J. Dent, L. and A Skaugset. 1999. Storm Impacts and Landslides of1996: Final Report, Forest Practices \ • 
Technical Report, vol. 40regon Department of Forestry, Corvallis. 145 pp. \ ! 
-H MacDonald, L.H. and D.B.R. Coe. 2008. Road sediment production and delivery: processes and management. Proceedings of the First World \ ! 
Landslide Forum, International Programme on Landslides and International Strategy for Disaster Reduction, United Nations University, Tokyo. 
Japan. pp. 381-384. 
42 Detenbeck, N.E. , P.W. Devore, G .J. Niemi, and A. Lima. 1992. Recovery of temperate stream fish communities from disturbance: a review of 
case studies and synthesis of theory. Environ. Manage. 16:33-53. 
43 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sufficiency Analysis: A Statewide Evaluation of 
Forest Practices Act Effectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality. October 2002. 
44 Oregon Department of Forestry and Oregon Department of Environmental Quality. 2002. Sufficiency Analysis: A Statewide Evaluation of 
Forest Practices Act Effectiveness in Protecting Water Quality, Oregon Department of Forestry and Oregon Department of Environmental 
Quality. p. 33. Sessions. 1987. 
45 Independent Multidisciplinary Science T earn. 1999. Recovery of Wild Salmonids in Western Oregon Forests: Oregon Forest Practices Act 
Rules and the Measures in the Oregon Plan for Salmon and Watersheds. Technical Report 1999-1 to the Oregon Plan for Salmon and Watersheds. 
Governor's Natural Resources Office, Salem, Oregon. pp. 47 
46 NOAA National Marine Fisheries Service. 1996. "Analysis of the Oregon Department of Forestry's (ODF) Most Recent Submission for the 
State of Oregon's Coastal Salmon Restoration Initiative". September 10, 1996 memo from Rowan Baker to Steve Morris and Elizabeth Garr. 
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~ dd"f t t rt · t d" t f d · fr £ t d h d ~ Comment[AC64]: Is this stated using the 
~n a 1 1on o wa er qua 1 y nnpac s, se 1men a 1on an erosiOn om ores ry roa s ave a verse / / correct terms? I had difficulty finding anything 

impacts on salmon.[Salmonid spawning is one ofand use are among Oregon's designated uses[ .. j .. / defmitive online. 

for example, lLogging roads are a source offme sediments which enter spawning gravel and can·~~~ ~~~~~~~~~~~~~~~=< 
lower -the SllCCess of spawning and-recrtlltrne!lf for coho-saln1on. 471N6AA-Nat1onaf Marme - - - - I ~t~l~~~!I~::a;~!l:~~~~~~~~;~,:; 
Fisheries Services' scientific analysis for their Endangered Species Act Section 7 listing for and migration, or we could go with my 

suggested revision which aligns with the 
Oregon Coast Coho Salmon, also continues to recognize forestry roads, including legacy roads, \ NMFS analysis. 

as a source of sediment and a threat to Oregon coastal coho salmon. NMFS explained that '·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·' 
; 

"existing and legacy [forestry] roads can contribute to continued stream degradation over time ! 
through restriction of debris flows, sedimentation, restriction of fish passage, and loss of riparian ! 
fu . ·148 ; 

nctton. L _______________ ------------------------------------------ ! Ex. 5- Attorney Client 
; 

II! 
II! 

1\J 

', \:rc:~;;;-~~~i:-TAc6ii~-s~;~d"ci~d·i~g~·-·-·-·-·-·-·-l 

1 Comment [HAGS]: See my comment to your 
\ next comment. 

r·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 

I Ex. 5- Attorney Client 
\\ L·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· 
\ 

1J Comment [AC70]: See added lang. J 

Comment [HA71]: Allison, I like the 
language you added. It strengthens our 

The suite of voluntary programs Oregon has described may enable the State 1Q_satisfy the 
forestry roads element of this condition. However, as discussed above, additional information is 
needed at this time. The federal agencies encourage the State to provide a conm1itment to use its 
back-up authority to ensure implementation of the forestry road additional management 

\ ' ' 
\ 

position on this issue. 

measuresj, fur waters that do not meet water quality standards fur [insert] or achieve designated 
uses fur ~}when neede~ ::: _ _ _ to move forward with 
establishing a road survey or inventory program that both active, inactive, and legacy 
roads, including a mechanism for tracking and monitoring implementation of these voluntary 
measures to carry out identified priority forest road improvements. ~o support an approvable 
coastal nonpoint program, the program Qshould establish, among other things, a time line for 
addressing priority road issues, including retiring or restoring forest roads that impair water 
quality, and a reporting and tracking component to assess progress for remediating identified 
forest road problem~. Establishing a roads inventory with appropriate reporting metrics would 
provide valuable info-rrnation on State and-priv-ate-landowner accon1plishnlents to- in-lprove-and- - --,I 

Ex. 5- Attorney Client 
'>i 

'>i 

\ 

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~-
' ' i i 
i i 

-r; Cederholm, C.J., Reid, L.M., Salo, E.O. 1980. "Cumulative Effects of Logging Road Sediment on Salmonid Populations in the Clearwater \\ ! C ! 
River Jefferson County Washington" Contnbutwn No 543 College ofF1shenes Umvers1ty ofWashmgton Seattle Washmgton 98195 ~· EX. 5 - Attorney I ient ! 
48 NOAA NatiOnal Manne Fisheries Service 2012 ~C!_et}_tif!c_ C_g'!_clEs!_O!!_S _gf_!h~ §_tq_ft!! f5e_}!t~HJJO_! Qr_!!gg'!_ c;_oq_st_ C_gly_o _§C!]ny_O!J.. (_0!!_C2_rf!>!!cf!u_!- - ! ! 
krsutch) NOAA Techmcal Memorandum NJ\!fFS-NWFSC-118 June 2012 Pg pl H1 all Flus nElerlnung m th±s e1tat1en2 l 7S ~ ! ! 
http //www nwfsc noaa gov/assets/21/1916 08112012 121919 SROregonCohoT11118WebFmal pdf - \" "L.-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·- .................... l 
49 
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repair roads and identify where fi1rther efforts are needed. Such an approach could help verify 
whether the combination of current rules and the Oregon Plan's voluntary measures are effective 
in managing forest roads to protect streams on a reasonable timeframe. 

Oregon propose.Qs to address the landslide element of the additional management measures for 
forestry condition through a mix of regulatory and voluntary approaches. While the fistate has 
adopted more protective forestry rules to reduce landslide risks to life and property and promotes 
some voluntary practices to reduce landslide risks through the Oregon Plan for Salmon and 
Watersheds (The Oregon Plan), Oregon ~?..l!QL~I_lli(c.Q..QL!illJl!.t'mli"-D!Qi:l.s-!-J+H:ffi<*Hffit-m~NB 
additional management measures for forestry ml±-HT!flee--tfr-Bf'tl-t<*'t high-risk landslide areas to 

I water quality standards and designated uses 

Since 13, 1998, Oregon amended the Oregon FPA 
rules to require the identification of landslide hazard areas in timber harvesting plans and road 
construction and placed certain restrictions on harvest and road activities within these designated 
high-risk landslide areas for public safety (OAR 629-623-0000 through 629-623-0800). 
However, under these amendments, shallow, rapidly moving landslide hazards directly related to 

Comment [AC77]: We call it "findings" 

1 online. Just calling it an "approval" since we 
are "disapproving" them now. Prefer to either 
say 1998 conditioanl approval findings or 1998 
approval fmdings, with conditions, or 
shorthand 1998 fmdings. 

l 

Comment [AC79]: This revised lang. is 
incorrect. The aetna! condition said nothing 
about landslides ... only the rationale called out 
a concern about high-risk landslide areas so we 
carmot state that "as a condition they needed to 
develop add MM for high-risk landslides 
areas" 
.--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
! 
! Ex. 5 -Attorney Client 
; 
i-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

Comment [AC81]: PC: What does this 
/ mean? 
I 

1 Comment [AC82]: AH: The language is 
1 

,' carry over from our 2013 proposed decision 

I 
II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

II 

I 

I 

I 

document. While I did not locate this specific 
language in the FP A rules, however I believe it 
suggests that if a high landslide hazard location 
is identified (that is not a public exposure risk) 
in a proposed harvest plan, the operator and 
ODF would look for ways to avoid these sites. 
(HLH locations do have some restrictions on 
them that may represent a greater cost to the 
operator- a disincentive). However, if there 
are not alternatives to avoiding these sites, the 
operator can still harvest them. 

Comment [AC83]: PE: Here we imply/state 
that our concern relates to "timber harvest" on 

forest practices are addressed only as they relate to risks for losses oflife and property, not for : 1 

potential quality : i 
high-risk landslide hazard areas. Below, we 

al!trws ~imber harvest and the construction of forest roads, alternatives are not available], __ _j / 
~~~~~~~'-""~~~·Ju high-risk landslide hazard areas as long as-i such harvest and road 1 

not deemed a public safety ris~:.. ______________________________ _; 

In addition to these regulatory programs, Oregon stated that it employs a voluntary measure 
under the Oregon Plan that gives landowners credit for leaving standing live trees 
along landslide-prone areas as a source of large wood. The large wood, which may eventually be 
deposited into fish- bearing stream channels, contributes to stream complexity, a key limiting 
factor for coastal coho salmon recovery. While this is a good management practice, the measure 
is not designed to protect high-risk erosion areas but rather to ensure large wood is available to 
provide additional stream complexity when a landslide occurs. NOAA and EPA do not consider 
this voluntary action as a management measure to reduce high-risk landslides 

14 
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use the phrase "clear-cut" several times. Just 
bringing up the question, do we want to use the 
phrase "clear-cut"? What is the relevant OR 
FPA allowed activity that we are concerned 
about, does the FP A use "clear-cut"? It may, 
I'm not sure. If it doesn't though, we may want 
to try and use a less loaded phrase. 

Comment [AC84]: HA: Eric, I am not sure I 
understand your concern. The specific phrase 
used in the FPA is "timber harvest" however, 
the referenced stndies were of clear-cuts. 
Clear cutting, as a method for timber 
harvesting, is a common practice in the Coast 
Range, and probably represents the most land-
distnrbing harvesting practice being 
implemented. I think we have appropriately 
used the phrase clear-cuts. 
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that thre(l(t~l1ecl111fiil1\t:!1fil1(;ecl[Walerhaw1hepn!enlialtoimpae!walerquality s((lllclarctsclr 
~\fter a landslide occurs, increases in stream complexity associated with larg§: 

wood would be insufficient to offset the in1mediate impairment of water quality standards and 
designated uses.] _____________________________________________________ _ 

~lso, Oregon's voluntary program is mcomplete. Oregon has not yet to provided the all 
infOrmation that NOi\A and EPA have considered when determining whetherneeded to use 
voluntary progran1s to address this aspect ofitssatisty CZARf, requirements coastal nonpoint 

Comment [AC85]: The main point we are 
making with the above para. is that CZARA is 
about protection/prevention. Placement of 
L WD does not prevent a landslide from 
occurring. This sentence does not add to the 
argument. 

program. To on voluntary approaches to demonstrate satisfaction ofnlOOtmeet ]<=;;?:~- ____ - ··-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· ·-·-·· 
i i 
i i 

requirements, a state not only needs to describe the voluntary approach but also needs to describe 
how it will monitor and track implementation of that approach, provide a legal opinion asserting 
the state has adequate back-up authority to ensure implementation of the management measure, 
and provide a commitment to use that back-up authority, when needed. 

As noted in the January 13, 1998, findings, logging on unstable. steep terrain can 
increase landslide rates, which contributes to water quality impairments. A number of studies 
continue to show significant increases in landslide rates after clear cuttina compared to 
unmanaged forests in the Pacific Northwest. [For example], [Robinson etal-one study kfcn~n_d_t~111t_ 
in three out of four areas studied in very steep terrain, landslide densities and erosion volumes 
were greater in stands that were clear-cut during the previous nine years. 50 The study observed 
that landslide rates on Mettman Ridge, within the Oregon Coast Range, increased three to nine 
times the background rate after clear cut harvest. Another study performed a regional analysis 
from the Mettman Ridge study and found that forest clearing dramatically accelerates shallow 

I Ex. 5 -Attorney Client I 
i i 

._.t·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-j 
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landslides in steep terrain typical of the Pacific Northwest51 In another study in southwestern 1 

Washington, landslide densities in recently harvested. sites w~re roughly to two to three times the-~ 1

1 1\ 

landslide densities in old stands when exposed to rainfall intensities greater than the 100-year \\\. 
event. 52 This research found that very few landslides occurred when rainfall was less than or \ \ ~~.:-·-·-·-~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·., 
equal to a l 00-year rainfall event. 1 1 -c~·;;;;;;~-~-t-lJGs9]~--s·h~~~d-;h;~-~~f~~-~~~-~-;;~----

Landslide rates in Mettman Ridge in the Oregon Coast Range increased after clear catting at a 
rate of three to nine times the backgrmmd rate fur the region. The regional analysis from the 
Mettman Ridge stady fucmd that furest clearing dramatically accelerates shallo'N landsliding in 
steep terrain typical ofthe Pacific North'Nest.£ In soath'Nestern \Vashington, rain full intensity, 
slope steepness, and stand age affected landslide rates.'* ~1ery few landslides occurred vmen 
rainfall was less than or equal to a l 00 year rainfall event; and .at higher rainfall intensities, steep 
slopes had significantly higher landslide densities compared to lower gradient slopes. In addition, 
they fuund that at .higher rainfall [intensities], the density of landslides in recently harvested sites 

50 Robison, G .R., Mills, K.A., Paul, J. Dent, L. and A. Skaugset. 1999. Oregon Department of Forestry Storm Impacts and Landslides of1996: 
Final Report. Oregon Department of Forestry Forest Practices Monitoring Program. Forest Practices Technical Report Number 4.157 pages. 
51 l'vfontgomery. D. R.. K. l'vL Schmidt. H. l'vL Greenberg & Vl. E. Dietrich. 2000. Forest clearing and regionallandsliding. Geology 28: 311-314. 
52 Turner. T.R .. Duke. S.D .. Fransen. B.R .. Reiter. l'vLL.. Kroll. A.J.. \~lard. J.\~l .. Bach. J.L .. Justice. T. E .. andR.E. Bilby. 2010. Landslide 
densities associated with rainfall. stand age. and topography on forested landscapes. southwestern \~lashington. USA. Forest Ecology and 
l'vfanagement 259:2233-224 7. 
53

} fentgetRef). D. R .. K} L SeHtRiEk. II.} L GreenBerg & uT. E. DietrieH. 2GGG. Ferest elearing aml regienallanElsliEling. C eeleg) 2g: 311 311. 
54 T rner. T.R .. D Il"e. S.D .. Fransen. B.R .. Reiter.} Lb.. KrelL) .J .. T!:'arEl. J.Tc .. BaeH. J.L.. J stiee. T. E.. anElR.E. BilB). 2G1G. LanElsliEle 
Elensities asseeiateEl ·itH minfalL stanEl age. and tepegrapH) en ferestedlandseapes. seutH ·estern uTasHingten. T~TS.\. Ferest Eeeleg) and 
:Management259:2233 2217. 
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was roughly two to three times the landslide density in older stands.l ______________________ - Comment [AC93]: L: L: These two 

Other research has examined the role of root cohesion on landslide susceptibility in forested 
landscapes. !Root cohesion is a measure of the lateral reinforcing strength the root system 
provides.] The higher the root cohesion, the better the root system can stabilize the soil, reducing 

. ------.-- -"i~--- -.-----------------------.--------------.---;------

the nsk of landshdes. · · 8ehrmdt et al. One study noted that medmn lateral root cohes1on 1s less 
for industrial forests with significant understory and deciduous vegetation (6.8-23.2 kiloPascal 
(kPa), a unit of pressure) compared to natural forests dominated by conifers (25.6-94.3 kPa). 
Additionally, in clearcuts, 8ehmidt et al the researchers. found also that lateral root cohesion is 
uniformly less than or equal to 10 kPa, making these areas much more susceptible to landslides. 

Sakals and Sidle modeled the effect of different harvest methodologies on root cohesion over 
time. 56 They found that, of the methodologies examined (clear cutting, single tree selection 
cutting and strip cutting), plear cutting produces the greatest decline in root cohesion. further, 
they found that root cohesion may continue to decline for 30 years post-harvest. That decline -is - -
attributed to the decay of the root systems of the harvested trees, and the fact that young root 
systems have smaller root volumes and less radial rooting extent. They concluded that clear 
cutting on hazard slopes could increase the number oflandslides as well as the probability of 
larger landslides. They also stated that a management approach requiring the retention of 
conifers on high-risk slopes would increase root cohesion and reduce the risk oflandslide. 

science demonstrate,fid that timber harvesting Bffil-ffiffiriliuh5 

degrades water 
quality and impair.fi designated uses in Pacific Northwest streams. Whittaker and McShane [c 
I. lll•'d-fhat: 

"In the Pacific Northwest, ... [l]andslides alter aquatic habitats by elevating sediment 
delivery, creating log jams, and causing debris flows that scour streams and stream 
valleys down to bedrock (Rood, 1984; Cederholm and Reid, 1987; Hogan et. al., 1998). 
The short-tem1 and long-term impacts of higher rates oflandslides on fish include habitat 
loss, reduced access to spawning and rearing sites, loss of food resources, and direct 
mortality (Cederholm and Lestelle, 1974; Cederholm and Salo, 1979; Reeves et. al., 
1995). The restoration of geomorphic processes to natural disturbance regimes is cmcial 
to the recovery of endangered salmonids (Oncorhynchus spp.) and other aquatic species 
in the Pacific Northwest as these species evolved under conditions with much lower 
sediment delivery and landslide frequency (Reeves et. al., 1995; Montogomery, 2004)."57 

In 2013, the Cooperative Monitoring Evaluation and Research committee (CMER) of the 
Washington State Department ofNatural Resources published a study that explored landslide 

55 Schmidt, K.M., Roering, J .J ., Stock, J.D., Dietrich, W .E., Montgomery, D.R., and Schaub,T. 2001. The variability of root cohesion as an 
influence on shallow landslide susceptibility in the Oregon Coast Range, Canada Geotech. J. Vol. 38; 997-1024 
56 Sakals, M.E. and R.C. Sidle. 2004. A spatial and temporal model of root cohesion in forest soils. Canadian Journal of Forest Research 34(4): 
950-958. 
57 Whittaker, K.A., McShane, D., 2012. Comparison of slope instability screening tools following a large storm event and application to forest 
management policy. Geomorphology 145-146 (2012); 115-122. 
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sentences are "so-what?" information. I would 
suggest to not including it unless you can tie it 
in to the effects of harvest in the last sentence 
in the paragraph. If you do not include these 
two sentences, then I would suggest changing 
the last sentence to -

"In another study in southwestern Washington, 
',\ landslide densities in recently harvest sites 

1 1 were roughly to two to three times the 
\\ landslide densities in old stands when exposed 

, 1 rainfall intensities greater than the 1 00-year 
1 1 event.43

" 
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response to a large 2007 stom1 in Southwestern Washington58 Within the 91 square mile study 
area, a total of 1147 landslides were found within harvest units that delivered to public resources 
(mostly streams). The majority (82%) occurred on hillslopes and the rest initiated from roads. In 
examining these landslides, the study found that unstable hillslopes logged with no buffer had a 
significantly higher landslide density than did mature stands. Unstable slopes 
logged with no buffer also delivered 347% more sediment than slopes with unlogged, mature 
stands. The authors conclude that buffers on unstable slopes likely reduce landslide density and 
sediment volume. This has important implications for water quality and I 
beneficial uses. H-1&-'Nf!f±Hmt*HtWB+<~fflile!-SOOffileB-H'ian:~l!Im:llliJll...!S:.:~lli.J!.'iliQ.f.!ill..~~llD 

and damage fish gills, suffocate fish eggs, smother aquatic insect larvae, and fill 
in spaces in streambed gravel where fish lay eggs. Sediment can also carry other pollutants into 
waterbodies, creating issues for domestic water supply and public water providers.59

•
60

•
61

•
62

•
63

•
64 

clear-cutting increases the rate oflandslides and that 
landslidesoan adversely affect'! water quality and I (h.· .ix.uml1 ... ·d beneficial uses,_,--revision 

Additional management measures a.nm:tc(!.[)!IC:J'QJ(l!'t~SlfJ!!11H1'e-IB:el!:-ffi:lEI 

r--------------------------------

Ex. 5 -Attorney Client 

Comment [AC103]: Would this langnage 
work? I disagree with the revision Steve 
proposed because the landslide issue is not the 
condition. 

"nnnnnnnnnmi:>ot Identi~IJeoifio mana~ement measures mmlioable to fOrestry in - - -
landslide prone areas in a TMDL developed to address impairments attribu-table to~ I Comment [LlOS]: This is a good list- it l ~ 1' shows that the state has a lot of options. 

pollu-tant(s) ---------------------------------------------------,\\ \' Formatted: Font color: Custom 
• j\\ \ 

111 1 1 Color(RGB(33,33,33)) Adopt harvest and road construction restrictions similar to those applicable in areas 
where landslides pose risks to life and property, but for all high-risk landslide prone areas 

58 Stewart, G., Dieu, J ., Phillips, J., O'Cotmor, M., Veldhuisen C., 2013. The Mass Wasting Effectiveness Monitoring Project: An examination of 
the landslide response to the December 2007 storm in Southwestern Washington; Cooperative Monitoring, Evaluation and Research Report 
CMER 08- 802; Washington Department ofNatural Resources, Olympia, WA. 
59 Whittaker, K.A., McShane, D., 2012. Comparison of slope instability screening tools following a large storm event and application to forest 
management policy. Geomorphology 145-146 (2012); 115-122. 
6° Cederholm, C.J., Reid, L.M., Salo, E.O. 1980. Cumulative Effects of Logging Road Sediment on Salmonid Populations In The Clearwater 
River, Jefferson County, Washington. Contribution No. 543, College of Fisheries, University of Washington, Seattle, Washington 98195 
61 Jensen, D.W., Steel, E.A., Fullerton, A.H., Pess, G.R., 2009. Impact of Fine Sediment on Egg-To-Fry Survival of Pacific Salmon: A Meta­
Analysis of Published Studies, Reviews in Fisheries Science: 17(3):348-359, Northwest Fisheries Science Center, NOAA Fisheries, Seattle 
Washington, USA 
62 EPA. 2003. "Developing Water Quality Criteria for Suspended and Bedded Sediments (SABS): Potential Approaches (Draft). U.S. 
Environmental Protection Agency, August 2003. 
63 EPA and Idaho Water Resources Research Institute. 1999. Aquatic Habitat Indicators and their Application to Water Quality Objectives within 
the Clean Water Act, Section 3. U.S. Environmental Protection Agency, Region 10, July 1999. p. 20. EPA 910-R-99-014. 
64 Oregon Department of Environmental Quality, Turbidity Standards, Background Information. 
http:/ /www.deq .state.or. us/wq/ standards/turbidity .htm 
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with moderate to high potential to impact water quality and designated uses. 

[Develop a scientifically rigorous process for identifying high-risk areas and unstable 
slopes based on field review by trained staff. Such a process could include the use of 
slope instability screening tools to identify high-risk landslide areas that take into account 
site-specific factors such as slope, geology and geography, and planned land management 
activities, such as roads development. [ __________________________________ -~ ~ ~ 

Develop more robust voluntary programs to encourage and incentivize the use of forestry 
best management practices to protect high-risk landslide areas that have the potential to 
impact water quality and designated uses, such as employing no-harvest restrictions 
around high-risk areas and ensuring that roads are designed, constructed, and maintained 
in such a manner that the risk of triggering slope failures is minimized. Widely available 
maps of high-risk landslide areas could improve water quality by informing foresters 
during harvest planning. 

Institute a monitoring program to track compliance with the FPA rules and voluntary 
guidance for high-risk landslide prone areas and the effectiveness of these practices in 
reducing slope failures . 

.--Establish an ongoing monitoring program that assesses the underlying causes and water 
quality impacts of landslides shortly after they occur and generates specific 
reconm1endations for fi.1ture management. In particala:r, look for ways to reduce the 
occarrence of channelized landslides. 

• Integrate processes to identify high-risk landslide prone areas and specific best 
management practices to protect these areas into the TMDL development process. For 
example, in the Mid-Coast Basin. DEQ is currently developing a sediment TMDL to 
address water quality limited waters for biocriteria, turbidity, and sediment. To support 
the development of the TMDL, the Oregon Department of Geology and Mineral 
Resources completed landslide inventory maps for two watersheds in the Mid-Coast 
Basin finding hundreds of previously unidentified landslides.65 As part of the TMDL 
DEQ would be completing a source assessment of the landslides in relationship to the 
water quality impairments. NOAA and EPA encourage the state to complete this TMDL 
and include specific practices that landowners will need to follow in order to reduce 
pollutants causing impairments addressed in the TMDL. 

If Oregon plans to rely on voluntary effortsj, NO.AA and EPA would consider the adequacy 
of such efforts as acceptable additional management measures based on their long standingJl:tl:<:l. 
consistent approach whereby a the ~s!a!~ \V()l!lsl_n_e~ci !o: 1D_~Enc~l£l-!1(:)<~Etl~}( cie_sc;ribe§!l~e_ fu!l __ 
suite of voluntary practices it plans to use address this management measure~, dc:;crihc§ how 

65 Burns, W. J., Duplantis, S., Jones, C., English, J., 2012. LIDAR Data and Landslide Inventory Maps of the NorthFork SiuslawRiver and Big 
Elk Creek Watersheds, Lane, Lincoln and Benton Counties, Oregon. Open-FileReport 0-12-07, Oregon Department of Geology and Mineral 
Industries. 
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I I 

I I 
I; 

VJuffers]Jor_ Pes!ic;~d(! jlppficat~ol1_o_n_Non~f!i§~ J3!(JriYig_ (Typ~ 1VJ §rrf!(Jnl~: Vluf!ers (pr Pesticide ;~ 
Application on Non-Fish Bearing (Tvpe N) Stream~: In the January 1998[mdingsl the federal 
agencies noted that Oregon had adopted forest practices rules that require aerial spray buffers fur -~, , 
most pesticide applications (OAR 629-620-0400(7)(b)). However, these rule changes did not 

1 

include spray buffers for the aerial application of herbicides along non-fish bearing streams 
commonly found in headwaters. NOAA and EPA detem1ined that additional management 
measures to protect non-fish bearing streams during ]the aerial application of herbicides on 
forestlands were necessary to achieve and n1aintain water quality standards and to protect - - - -

1 

I 

designated uses. \ 

Since 1998, Oregon has provided to the federal agencies several documents describing the 
programs the State uses to manage pesticides, most recently in March 2014. In addition to the 

I 

I 

·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· . 
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document. 
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FP A rule buffers noted above, the State also addresses pesticide issues through the Chemical and 
Other Petroleum Product Rules (OAR 629-620-0000 through 800); Pesticide Control Law (ORS 
634); best management practices set by the OD~; and federal pesticide label requirements under _ 
the Federal Insecticide Funaicide n Rodenticide Act FIFRA ·as well as the State's Water 
Quality Pesticide Management Plan 6 and Pesticide Stewardship Partnershig (PSP) progranP. In 
its March 2014 submittal, Oregon noted that it specifically relies on best management practices 

I' 

set by ODA and EPA under FIFRA for the protection of small non- fish bearing streams. 

The aerial application ofherbicides, such as glyphosate, 2,4-D, atrazine and others, is [a conm1on \\ 
1 

practicef8
·
69 in the forestry industry in Oregon. Herbicides are sprayed to control weeds on \ 1 

I 

recently harvested parcels to prevent competition with newly planted tree saplings. In 2008,---- '1 \\ 

more than 800,000 pounds of pesticides, the majority of which were herbicides (at least 700,000 
1 1 

pounds) were used for forestry purposes in Oregon70 Research has shown that herbicides may 1 \ 

d 1 • 1' d d • d • 1'"' 7] 72 73 74 [iu b' 'd I a verse y 1mpact water qua 1ty an es1gnate uses to protect aquatic 11e. · · ·Jl±er JCJ es __ , 1 \ 

I 
I 

66 ODA. ODEO. ODF. and OHA. 2011. Pesticide }.1anagement Plan for Water Oualitv Protection. 
67 ODEO. 2012. Fact Sheet: Pesticide Ste1vardshiv Partnershivs in Oregon. DEQ 12-\~lQ-021. Updated l'vfarch. 2012 

68 Robert G. \~lagner. :r•vfichael NeV~-ion. Elizabeth C. Cole. James H. l'vfiller. and Barry D. Shiver. 2009. The role of herbicides for enhancing 
forest vroductivitv and conserving land for biodiversitv in North America. doi: 10.2193;0091-7648(2004)032[1028:TROHFEJ2.0.C0:2 

69 Norris. L.A .. H.\~l. Lorz. and S.V. Gregory. 1991. Forest Chemicals. Int1uences of Forest and Rangeland l'vfanagement on Salmonid Fishes and 
Their Habitats. American Fisheries Society Special Publication 19:2-7-296. 1991. 

70 ODA. Pesticide Use Reporting System. 2008 Annual Report. June 2009. 

71 Rick A. Relyea 2005. "The Impact oflnsecticides and Herbicides on the biodiversity and productivity of aquatic communities." Ecological 
Applications 15:618-62 7. http:11dx.doi.org1 1 0.1890;03-5 342: http:l!www.esajournals.org~doilfull;1 0 .1890;03-5342 
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applied through the air commonly reach nearby streams through aerial drift 75
.7

6 
·
77 and runoff from 

the land7
8.7

9 

Oregon does not require spray buffers for aerial application of herbicides on small, non-fish 
bearing streams; applicators can spray directly up to and over non-fish bearing streams. In 
addition, there are no requirements for riparian harvest buffers along small, non-fish bearing 
streams. For example, in the Triangle Lake area in the Oregon coastal nonpoint management 
area, there are areas where aerial application of herbicides occurred in areas where timber was 
harvested to the stream edge. 80 Riparian harvest buffers could serve as de facto spray buffers 
since they would prevent timber harvesting up to the stream and therefore, would not require 
herbicide spraying over the non-harvested area to control weeds. Riparian buffers can also help 
filter any herbicide pollutants from runoff before it reaches the streams. 81 82 

Given that non-fish bearing streams comprise about 70 percent of the total stream length and 
feed fish-bearing streams, the wide use of herbicides by the forestry industry in coastal Oregon 

72 Relyea. R. and Hoverman. J. (2006). Assessing the ecology in ecotoxicology: a review and synthesis in freshwater systems. Ecology Letters. 9: 
1157-1171. doi: 10.1111;j.l461-0248.2006.00966.x. http:uonlinelibrary.'>'iley.cotwdoi!l0.1111;j.l461-0248.2006.00966.x;fhll 

~Hayes. T .B. et al. National Institute of Environmental Health Sciences. 2006. Pesticide mixtures. Endocrine dismption. and amphibian declines: 
Are we underestimating the impact?. Environmental Health Perspectives. doi: 10.1289;ehp.8051 (available at http:1;dx.doi.org1) 
http: 1 Ill ctc.t\vs. gov 1 resources; course-
resources;pesti cides; Limitations ~/020and~/020U n certaintw Hay es~/020 et~/020al ~/020in ~/020press~/020EHP~/020mixtures~/020 J anuary%202006 .pdf 

74 Battaglin.\~l.A. et al. 2009. The occurrence of glyphosate. atrazeing. and to her pesticides in vernal pools and adjacent streams in \~lashington 

DC. l'vfaryland. Iowa. and \~lyoming. 2005-2006. Enviornmental l'vfonitoring and Assessment. vol. 155.281-307. DOl 10.1007;s10661-008-0435-

y. http: 11 download. spring er.cmw stati cmdt/8 61; art%25 3A 1 0.100 7%25 2F s1 0661-00 8-043 5-

y.pdt~auth66~ 1420487219 acd0a22105b623694!T63 7e6872 70c5c&ext~.pdf 

=> l'vfajewski. l'vLS .. and P.D. CapeL 1996. Pesticides in the Atmosphere: Distribution. Trends. and Governing Factors. Volume 3 of Pesticides in 

the Hydrologic System Series. Ann Arbor Press. Inc .. Chelsea. l'vfichigan 28118. 1997. 

76 F. Van Den Berg. R. Kubiak. \~l.G. Benjey. l'vLS. l'vfajewski. S.R. Yates. G.L. Reeves. J.H. Smelt. AJ'vLA. VanDer Linden. Fate of Pesticides 

in the Atmosphere: Implications for Environmental Risk Assessment. Emissions of Pesticides into the Air. 1999. pp. 195-218. 

D. Pimentel and L. Levitan. Pesticides: amounts applied and amounts reaching pests. Bioscience. Vol. 36. no. 2. 1986. 

78 Gilliom et al. USGS. 2006. The Quality in Our Nation's \~later: Pesticides in the Nation's Streams and Groundwater. 1992-2001. Circular 

1291. http:11pubs.usgs. gov ;circ;2005;1291mdt/circ1291.pdf 

79 Larson. S.J.. P.D. CapeL and l'vL l'vfajewski. Pesticides in Surface \~laters: Distribution. Trends and Governing Factors. Volume 2 of Pesticides 

in the Hydroogic System Series. Ann Arbor Press. Inc .. Chelsea. l'vfichigan 28118. 1995. 

80 Leinen bach. P. finsert appropriate memo citation when back in ot1lce.l US EPA Draft l'vfemo. August 29. 2014. (Update when Peter is back in 

ot1lce.) 

81 \~lelsch. D.J. USDA Forest Service. 1991. Riparian Forest Butlers: Function and Design for Protection and Enhancement of\~later Resources. 

NA-PR-07-91. 

https:l;books.google.comlbooks?hl=en&lr=&id=roSNdlv1Jz4XQC&oi=fiid&pg=PP3&dq=butler+pesticide+forestry&ots=77TENrS6TQ&sig=B 

H zaj sp V cRveXtEcGq 17vZeFE#v=onepage&g=butler%20pesticide%20forestry&f=false 

82 Kitlney. PJ'vL J.S. Richardson. J.P. Bull. 2003. Responses ofperiphyton and insects to experimental manipulation of riparian butler width 

along forest stremns. Journal of Applied Ecology. 2003. Volume 40. 1060-1076. http:l!onlinelibrary.wiley.cmwdoi;10.1111;j .1365-

2664.2003.0085 5 .xmdf 
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and the lack of any spray or riparian buffers that would help protect non- fish bearing streams 
from adverse impacts due to the aerial application of herbicides threaten designated uses in 
Oregon coastal waters. Small, headwater non-fish bearing streams play an important role in 
delivering cold, clean water to downstream fish-bearing steams83 Therefore, it is reasonably 
foreseeable that Oregon coastal waters are threatened by herbicide pollutants and that additional 
management measures that will provide greater protection of non-fish bearing streams during the 
aerial application of herbicides are warranted to achieve water quality standards and protect 
designated uses (CZARA Sec. 6127(b)(l)(B), 16 U.S.C. l455b). 

n-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·1 
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Comment [AC124]: Per citation format, we 
do not reference anthors in text. - jw - okay 

often reported at herbicide concentrations well below concentrations that would have a direct 
f"' dd' · h b h · d · · f · f Comment [AC125]: Delete web address e 1ect on consumers. In a 1t10n, t ere are concerns a out t e mcrease tox1c1ty o m1xtures o from article in footnote. Inconsistent with other 

herbicides and other pesticides to aquatic organisms 85
· 
86

'
87 Although the NOAA National Marine citations. 

Fisheries Services' (NMFS) biological opinion (B i Op) [or severalEP A her bicidelabe ls, JW- added a couple of examples. Thx for 

including 2,4-D,88 discusses that it is difficult to predict the magnitude and duration these ~-n:_.~k!~~.~e!!_.~~n~~~e~~~·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-
impacts would have on juvenile salmon because the extent of salmonid effects often depend on ; 
the interaction with many different parameters, such as availability of alternative food sources, ! Ex. 5 -Attorney Client 
water temperature, and other abiotic factors, [NMFS concluded that products containing 2,4-D [are.. ! ·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-

likely to jeopardize the existence of all listed sahnonids and adversely modify or destroy critical . :-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·; 

habitat]. ____________________________________________________________ , i Ex. 5- Attorney Client ! 
' ' . 
\"-"" i ~ 

A few studies have indicated that the aerial application of herbicides may not result in herbicides \ r~-'='='='='='='='='='='='='='='='='='='='='='='='='='='='='='"'-·-\ 
exceedino: toxic thresholds for humans or a uatic life in fish-bearina and drinkina water \ ! 
streams,89 at the interface offish and non-fish bearing streams,[ or drinking water facilities in \ ! 

--- -\ \. 

83 Go mi. T .. RC. Sidle .. And JS Richardson. 2002. Understanding Processes and Downstream Linkages of Headwater Systems. Bioscience. 
October 2002. Vol. 52. No.lO. http:l/bioscience.oxfordjournals.orglcontent!52!l0;905.short 

84 Laurie B. l'vfarczak. Takashi Sakamaki. Shannon L. Turvey. Isabelle De guise. Sylvia L. R. \~lood. and John S. Richardson 2010. Are forested 
butTers an etTective conservation strategy for riparian fauna? An assessment using meta-analysis. Ecological Avvlications 20:126--134. 

85 Relyea. R.A. A Cocktail of Contaminants: How mixtures of pesticides at low concentrations atTect aquatic communities. Oecologia. l'vfarch 
2009. Volume 159. Issue 2. pp 363-376. 

86 Gilliom et al. 2006. Ibid. 

87 Cam enter. K.D .. S. Sobeszczyk. A. Arnsberg. and F .A. Rinella. USGS. 2008. Pesticide Occurrence and Distribution in the Lower Clackamas 
River Basin. Oregon. 2000-2005. Scientitlc Investigations Report 2008-5027. 

88 Nl'v1FS. 2011. National }.1arine Fisheries Service Endangered Svecies Act Section 7 Consultation Biological Ovinion Environmental Protection 
Agenq· Registration of Pesticides 2 4-D Triclopy-r BEE Diuron Linuron Captan and Chlorothalonil. NOAA Nationall'vfarine Fisheries 
Service. June 30.2011. 
89 Dent L. and J. Robben. 2000. Oregon Devartment o( Forestrv: Aerial Pesticide Avvlication }.1onitoring Final Revort. Oregon Department of 
Forestry. Pesticides l'vfonitoring Program. Technical Report 7.1'v1arch 2000. 
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Oregon. However, none of these studies were focused on impacts to non-fish bearing streams and 
do not provide sufficient evidence, based on other information, that coastal waters and 
designated uses are not reasonably or foreseeably threatened by the aerial application of 
herbicides over non-fish bearing streams. For example, an ODF study which looked at the 
effectiveness of forest practices act aerial spray buffers for herbicides and fungicides on fish 
bearing streams ***, stated that they could not draw any conclusions about the FP A's 
effectiveness at protecting water quality for non-fish bearing [streams[. A USGS study in the ____ / 
McKenzie River basin, looked broadly at urban, forestry and agriculture pesticide use and the 
impacts on drinking water. The study, which took place outside the coastal nonpoint 
management area, also notes that forestry sampling was inconsistent because of irregular and 
intermittent pesticide application patterns among tributaries and the difficulty of capturing mnoff 

1 

events in the spring after application90 
[] ______________________________________ ~ 1 

[Oregon relies on the national best management practices established through the federal FIFRA 
pesticide labels to protect non-fish bearmg streams]: Currently, EPA, theNationalMarine 
Fisheries Service, the U.S. Fish and Wildlife Service, and the U.S. Department of Agriculture are 
working to improve the national risk assessment process to include all ESA-listed species when 
registering all pesticides, including herbicides. Given the scale of this undertaking, the federal 
agencies are employing a phased, iterative approach over the next 15 years to make the changes, 
and it is expected that herbicide labels will not be updated until the end of the 15-year process. 
[his ongomg federal process, however, should not preclude Oregon from makmg needed state-

Comment [JW133]: Note that the study 

1 talks about 3 type N streams that were 
sampled, but that al of these had riparian 
harvest buffers which the study acknowledges 
is not required. ""These Type N streams had 
overs tory vegetative buffers, a practice not 
required for Type N streams." page 2. It gets 
complicated to go into detail about each othere 
studies, so I recommend we keep as is, so this 
is FYI. 

Comment [AC134]: This conclusory 
statement from Dent can't be applied to all the 
studies discussed in this para. It's placement 
here is very misleading and not a statement we 
would want to be making since Dent only 
made that conclusion based on their work. JW 
-I didn't look carefully at what you deleted, 
but the paragraph with no markups read 
smoothly. 
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; 
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' ; level improvements to how it manages herbicides in the context of its forestry landscape and 
1 

sensitive species]. _____________________________________________________ ~~ __ !'=' 

Ex. 5 - Attorney Client 

i 
>1 
i 
~ Oregon and other Pacific Northwest states have recognized the need to go ~eyond the national i 

FIFRA label requirements to protect water quality ]and designated uses, including salmon, in l 
l 

their state91 Oregon has 60-foot spray buffers for non-biological insecticides and fungicides on-',; ! 
non-~s~ bearing streams (OAR 629-620-400(7)) and 60-foot spray buffers for herbicides on \

1

\ ' 

wetlands, fish-bearing and drinking water streams (OAT 629-620-400( 4)). Other Pacific --- -~ \ \ ~f-::::::::::::::::::::::.::::::::::::::.::::::::::::::.::.:.::.::::::::~l:=! 
Northwest states have established more stringent forestry spray buffer requirements for \ \ Ex. 5 _Attorney Client i 
herbicides along non-fish bearing streams. For example, [or smaller non-fish bearing streams, _ _ \ , ,;:·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-· i 
Washington maintains a 50-foot riparian and spray buffer (WAC-222-38-040). Idaho has riparian '1 1 ··-·-·-·-·-·-·-·--·--~--·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·, 
and spray buffers for non-fish bearing streams of 100 feet (IAR 20-02-01). California sets \ \ i Ex. 5 -Attorney Client i 
riparian buffers for non-fish bearing streams after consulting with the local forester, which \\ :._·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·T-·-·L 
implicitly restrict the aerial application of herbicides rear the strean]. \ \ ... [lS] 

- - - - - - - - - - - - - - - - - - -, 
1 

1 Comment [L140]: So the states does have 

Though Oregon has neither spray nor riparian harvest buffers for herbicides that are aerially 
applied on non-fish bearing streams, the ODA Pesticide Division requires applicators to attend 
trainings and obtain licenses prior to spraying pesticides. ODF requires pesticide applicators to 

9° Kelly. V .J.. C.Vl. Anderson. and K_ l'vforgenstern. 2012. USGS and Eugene \~later and Electric Board. Reconnaissance of Land-Use Sources of 
Pesticides in Drinking water. l'vfcKenzie River Basin. Oregon. Scientitlc Investigations Report 2012-5091. 

91 Peterson. E. EPA. 2011. l'vfemo to Scott Downey. EPA and David Powers. EPA RE: Comvarative Characterization of Pacific North1vest 
F orestrv Reauirements for Aerial Avvlication of Pesticides. August 30. 2011. 
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complete a Notification of Operation at least 15 days before applying on forestlands92 and to 
maintain a daily chemical application fom193 On the form, the applicators must list which 
pesticides may be applied, the stream segments on which these pesticides may be applied, and 
when application may occur within a 2-3 month period. However, the notification fom1 does not 
specify when application will occur within a l-2 week period, and post-application which 
pesticides were applied and how much. The form also reminds khe applicator of the required 
spray buffers for fish-bearing and drinking water streams, but does not specify protections for 
ron-fish bearing streams pr voluntary best practices included in the [insert proper name of state 
guidance discussed below] that should be followed. 1 

l_---------------------------------------------------------------- \\ 

Oregon's broader strategy for cross program coordination on pesticides includes its Water \ 
Quality Pesticide Management Plan, jPSP program, and Pesticide Analytical and Response _ _ _ _ _ , 
Center (P ARC).[JN:OAA and EPA acknowledge the progress Oregon has made in its _________ , , 
establishment of a multi-agency management team to assess and manage pesticide water quality \\ \ 
issues. However, as these efforts apply to the aerial application of herbicides in the coastal \\ 
nonpoint management area, the federal agencies note that water quality monitoring data on \ \ 
pesticides is still limited in the State, and that Oregon has only established eight PSP monitoring ' 
areas in seven watersheds, none of which are within the coastal nonpoint management area. 
While NOAA and EPA recognize that the PSP program targets the most problematic or 
potentially problematic watersheds, and Oregon received recent funding to expand into two new 
watersheds, the agencies believe that if monitoring data are to drive adaptive management, the 
State should develop and maintain more robust and targeted studies of the effectiveness of its 
pesticide monitoring and best management practices within the coastal nonpoint management 
area. The federal agencies encourage the State to design its monitoring program in consultation 
with EPA and NMFS. 

NOAA and EPA believe that Oregon could develop additional management measures for 
forestry that will protect non-fish bearing streams during the aerial application of herbicides to 
achieve and maintain water quality standards and protect designated uses through a variety of 
mechanisms. Some potential approaches could include one or more of the following elements: 

• Adopt mles that would require spray buffers for the aerial application of herbicides along 
non-fish bearing streams. Oregon may wish to look toward spray buffer requirements 
neighboring states have established for ideas. 

• Adopt ro-cut [iparian buffers for timber harvest along non- fish bearing streams, which, by _ _j 

default, would also provide a buffer during aerial spraying. 1 

• Expand [existing guidelines [or voluntary buffers or ~uffer protections !for the aerial ______ _ ;_
1 
__ 

application of herbicides on non-fish bearing streams. 
• Educate and train aerial applicators of herbicides on the new guidance [and how to minimize 

aerial drift to waterways], including non-fish bearing streams[; _____________________ _ 

92 https:;;ferns.odf.state.or.us; E-N otitlcation 

93 Oregon Department ofForestry. "Daily Chemical Application Record Form." Revised September 2013. 
http: 1 ;www.oreg 011. gov 1 odt/priv ateforests;docs;Chemi calAppli cationF orm Final. pdf 
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Revise the ODF Notification of Operation form required prior to chemical applications on 
forestlands to include a check box for aerial applicators to indicate they must adhere to 
FIFRA labels for all stream types, including non-fish bearing streams; 

• Revise the ODF Notification of Operation form to refer applicators to the [xxx guideline1_ _ ~ Comment [AC156]: I don't this is done 

for additional recommended best practices they should follow during application .• - JW need _ already but I could be \Wong. If they expand 
1 the guidelines to include recommended spray 

to look into this, but good suggestion . ._ ____________________________________ 1 1 buffer widths as well, would be extra valuable. 

Track and evaluate the implementation of voluntary measures for the aerial application of \\ 
1

\ JW- yes . • 
herbicides along non-fish bearing streams to assess the effectiveness of these practices, and if \\\\ )=Fo~r~m~a~t~te~d~:~Fo~n~t~: 1~2~p~t~, ~Fo~n~t~c~ol~o~r:~B~Ia~c~k,===< 
adjustments are needed, to achieve water quality standards and protect designated uses; \\ \ 1 Highlight 

• [Provide better maps of non-fish bearing streams and other sensitive sites and structures to \\ \
1

l>=F~o""'r~m="a~tt~e~d~: ~Fo~n~t~: H~i~g~hl~ig~h~t ~~~~~=< 
increase awareness of these sensitive areas that need protection among the aerial 'I \\I)=~~~~~~=~~~~~~~ 
applicator community; and \ \ \ Formatted: Font: 12 pt, Font color: Black, 

I 
lr- I Highlight 

•Encourage the use ofMPS technology, linked to maps of non-fish bearin_g streams, to 1 \ 
1?==~=""'=~~~~~~~~~~~===< 

automatically shut off nozzles before crossing non-fish bearing streams. \ 1 Formatted: Font: 12 pt, Font color: Black, 

If Oregon chooses a voluntary approach, the State would also need to meet the other CZARA 
requirements for using voluntary, incentive-based programs as part of the State's coastal 
nonpoint program. This includes a description of the methods the state will use to track and 
evaluate those voluntary programs, a legal opinion stating it has the necessary back-up authority 
to require implementation of the voluntary measures, a description of the process that links the 
implementing agency with the enforcement agency, and a commitment to use the existing 
enforcement authorities, where necessary. 

II. CONDITIONS THAT ARE NO LONGER A BASIS FOR THIS DECISION 

A. URBAN AREAS MANAGEMENT MEASURES- NEW DEVELOPMENT 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is 
four-fold: (l) decrease the erosive potential of increased volumes and velocities of stormwater 
associated with development-induced changes in hydrology; (2) remove suspended solids and 
associated pollutants entrained in runoff that result from activities occurring during and after 
development; (3) retain hydrological conditions that closely resemble those of the pre­
disturbance condition; and ( 4) preserve natural systems including in-stream habitat. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will include in 
its program: (l) management measures in conformity with the 6217(g) guidance; and (2) 
enforceable policies and mechanisms to ensure implementation throughout the coastal nonpoint 
management area. (1998 Findings, Section IV.A). 

FINDING: Based on information provided in Oregon's March 2014 submission, NOAA and 
EPA now believe the State has satisfied this condition. The new development management 
measure is no longer a basis for finding that the Oregon has failed to submit an approvable 
pro gram under CZARA. 
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RATIONALE NOT INCLUDED: NOAA and EPA will provide a rationale for public 
comment if/when the federal agencies are in a position to propose fi1ll approval of Oregon's 
coastal nonpoint pollution control program at a later point in time. 

B. OPERATING ONSITE SEWAGE DISPOSAL SYSTEMS 

PURPOSE OF MANAGEMENT MEASURE: The purpose of this management measure is to 
minimize pollutant loadings from operating OSDS. 

CONDITION FROM JANUARY 1998 FINDINGS: Within two years, Oregon will finalize its 
proposal to inspect operating OSDS, as proposed on page 143 of its program submittal. (1998 
Findings, Section IV. C). 

FINDING: Based on information provided in Oregon's March 2014 submission, NOAA and 
EPA now believe the State has satisfied this condition. The OSDS management measure is no 
longer a basis for fmding that the Oregon has failed to submit an approvable program under 
CZARA. 

RATIONALE NOT INCLUDED: NOAA and EPA will provide a rationale for public 
comment if/when the federal agencies are in a position to propose fi.1ll approval of Oregon's 
coastal nonpoint pollution control program at a later point in time. 

III. ADDITIONAL COMMENTS 

A. AGRICULTURAL MANAGEMENT MEASURES--EROSION AND SEDIMENT 
CONTROL, NUTRIENT, PESTICIDE, GRAZING, AND IRRIGATION WATER 
MANAGEMENT 

As noted in the Foreword, the federal agencies invited public comment on the adequacy of the 
State's programs and policies for meeting the 6217(g) agriculture management measures and 
conditions placed on Oregon's Coastal Nonpoint Program. 

PURPOSE OF MANAGEMENT MEASURES: The purposes of these management measures 
are to: (l) reduce the mass load of sediment reaching a waterbody and improve water quality and 
the use of the water resource; (2) minimize edge-of-field delivery of nutrients and minimize 
leaching of nutrients from the root zone; (3) reduce contamination of surface water and ground 
water from pesticides; ( 4) reduce the physical disturbance to sensitive areas and reduce the 
discharge of sediment, animal waste, nutrients, and chemicals to surface waters; and (5) reduce 
nonpoint source pollution of surface waters caused by irrigation. 

CONDITIONS FROM JANUARY 1998 FINDINGS: Within one year, Oregon will (l) 
designate agricultural water quality management areas (AWQMAs) that encompass agricultural 
lands within the coastal nonpoint management area, and (2) complete the wording of the 
alternative management measure for grazing, consistent with the 6217(g) guidance. Agricultural 
water quality management area plans (A WQMAPs) will include management measures in 
conforn1ity with the 6217(g) guidance, including written plans and equipment calibration as 
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required practices for the nutrient management measure, and a process for identifying practices 
that will be used to achieve the pesticide management measure. The State will develop a process 
to incorporate the irrigation water management measure into the overall A WQMAPs. Within 
five years, AWQMAPs will be in place. (1998 Findings, Section II.B). 

DISCUSSION: In 2004, the federal agencies provided Oregon with an informal interim 
approval of its agriculture conditions, believing that the State had satisfied those conditions, 
largely though its Agriculture Water Quality Management Act (ORS 568.900-933, also known as 
SB 1010) and nutrient management plans (ORS-468B, OAR-60374). At that time, the federal 
agencies found that these programs demonstrated that the State has processes in place to 
implement the 6217(g) management measures for agriculture as CZARA requires. 

Although the federal agencies initially found that these programs enabled the State to satisfy the 
agriculture condition, prior to announcing the proposed decision. some specific concerns with the 
State's agriculture program were brought to the federal agencies' attention such as: 

• Enforcement is limited and largely complaint-driven; it is unclear what enforcement 
actions have been taken in the coastal nonpoint management area and what 
improvements resulted from those actions. 

• The A WQMA plan mles are general and do not include specific requirements for 
implementing the plan reconm1endations, such as specific buffer requirements to 
adequately protect water quality and fish habitat. 

• A WQMA planning has focused primarily on impaired areas when the focus should be 
on both protection and restoration. 

• The State does not administer a formalized process to track implementation and 
effectiveness of A WQMA plans. 

• A WQMA planning and enforcement does not address "legacy" issues created by 
agriculture activities that are no longer occurring. 

Given these concerns, NOAA and EPA chose to solicit additional public conm1ent on whether 
the State had satisfied the 6217(g) agriculture management measure requirements and the 
conditions related to agriculture placed on its program. The federal agencies appreciate the 
comments provided and are considering them closely. NOAA and EPA will work with the State, 
as necessary, to ensure it has programs and policies in place to satisfy all CZARA 6217(g) 
requirements for agriculture before proposing and making a fmal decision that the State has a 
fully approved coastal nonpoint program. For a summary of the conm1ents received related to 
agriculture, see http:/ /coast.noaa. gov/czm/po llutioncontro 11. 
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Page 6: [1] Comment [HA32] Henning, Alan 12/22/2014 10:35:00 AM 

I don't believe there is a lot of uncertainty here. All three studies show that the riparian buffers may not be adequate 
in protecting water quality. This means that data show that when you apply the established buffers, wq standards 
will be violated sometime. Because site specific conditions, such as ground water recharge, aspect and slope, vary 
considerable, it would be rare to find a study that provides absolute certainty that the buffers are inadequate. Even 
the RipStream study, which is probably the most compelling of the studies and the one driving the State's current 
riparian rule change, shows that exceedance of the PCW would occur only 40% of the time. What is important is 
that the studies do not say that exceedences of the wq standard will NOT occur. 

Page 8: [3] Comment [AC43] Allison Castellan 12/5/2014 3:55:00 PM 

HA: Several commenters (predominately industry) raised the paired watershed studies' preliminary results in defense of the ODF rules, possibly 
the only defense against the findings from the Rip Stream study, the IMST Report and the Sut1iciency Analysis. As such, we felt we needed to 
mention this study in our rationale. However, these studies really represent a laboratory for a variety of studies that are being conducted, many of 
which are not are not relevant to our decision. The results of many of the relevant studies have yet to be published. DEQ has done a very good 
job at communicating the deficiencies of these studies (relative to inadequate riparian butTers) to ODF and the forestry industry. The strength of 
our position rests on the findings from Rip Stream, IMST and the Sut1iciency Analysis, not with assessing the preliminary, unpublished results 
from the Paired Watershed Study. The study also seems to be a "pet project" of some of the Board of Forestry members who seem to react to 
negative criticism of the project. While I don't disagree with your comments, I suggest we stay with the language we have. 

:-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·-·· 
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L: This sentence could be interpreted that Ripstream showed no-effect also, not that Hinkle and Alsea actually had 
an effect (which is what I think you are saying with this sentence). You may want to rewrite this sentence. 

Ex.5 -Attorney Client 
Page 8: [7] Comment [HA48] Henning, Alan 12/22/2014 11:07:00 AM 

I don't have a problem with this statement, but I don't have a good feel for how it conflicts with the legislative 
history. However, if we do use the statement I would not include "temperature" and would not include "for salmon" 
in the statement. While temperature is the key pollutant of concern when dealing with "riparian buffers" the buffers 
also protect against sediment, turbidity, pesticide loading, etc. I also wouldn't narrow this to salmon because we 
also want to protect for other aquatic species especially in the type N streams. The language I suggest using is 
"Implementation and revision of such management measures are necessary to achieve and maintain water quality 
standards and to protect designated and beneficial uses." 

Page 8: [8] Comment [L49] Lynda 12/5/2014 3:55:00 PM 

Statement as written makes it sound like the buffers need to be the same width regardless of the size of the stream. 
Is that what's intended and if so is there an explicit basis in the analysis for that conclusion? If yes, recommend 
adding to IMST paragraph a descriptor that the buffer findings applied regardless of stream size 

ED_ 454-000302961 EPA-6822_008160 



HA: I modified the language to help clarify the statement. The IMST study essentially says that appropriate buffers 
(based on size of the stream) should be applied regardless of whether fish are present. 

Page 13: [10] Comment [HA73] Henning, Alan 12/22/2014 3:16:00 PM 

The State uses both reg. and vol. measures to address roads. Reg. measures don't address roads built before 1971 or 
roads built after 1971 that have not been reconstructed. Vol. measures need a tracking mechanism and need to show 
that fixes are working. Inventory and effectiveness monitoring data were not provide. In some cases the State's 
claim of passive restoration may be true, but we don't know where. We do know that legacy roads can continue to 
be sources of sediment especially if they were built on steep slopes and in unstable site conditions. We also know 
that lots of the timber harvest roads were built before the State established specific roads construction standards. An 
inventory of the legacy and old roads, the identification of problem areas, data on the fixes implemented and data on 
the effectiveness of the fixes is what we need from the state. 

Page 13: [11] Comment [AC76] Allison Castellan 12/5/2014 3:55:00 PM 

This is exactly what we said in the proposed decision in Dec. and the prior 2012 "Christmas Letter". Would 
changing "should" to "could" address? 

Page 19: [12] Comment [AC117] Allison Castellan 1/8/2015 4:32:00 PM 

The 1998 findings state that: 11The rules do not contain restrictions for aerial application of herbicides, 
which would appear to leave type N streams still at risk" and call out our concern about the ~~adequacy 
of stream buffers during chemical application". 

Therefore, I recommend we make a more general statement about the intent of the add MMs 
here ... especially since not all of the actions we recommend at the end directly speak to 11Spray buffers" 
but all are aimed at achieving greater protection of non-fish bearing streams. 

Jw- agreed 

Page 19: [13] Comment [AC118] Allison Castellan 1/8/2015 4:32:00 PM 

Is this in a document or series of policy statements? I believe it is, in which case it would be good to cite for 
consistency with the other items listed here. 

Jw- didn't get a chance to look at this one. I know the State has cited general BMPs in ODA then specified some in 
their March 20, 2014 submittal. 

Page 19: [14] Comment [AC119] Allison Castellan 1/8/2015 4:36:00 PM 

I don't believe this is a complete citation. Needs to be fleshed out. 
JW- Allison, here's a link to the document. I don't see any publication numbers. We can also get Tetratech to do 
this for references. 
http://www. oregon.gov/ODA!shared/Documents/Publications/PesticidesP ARC!PesticideManagementPlan WaterQua 
lity.pdf 

Page 19: [15] Comment [AC120] Allison Castellan 

Does this have something to cite? Even a website explaining the program would be helpful. 
JW- I added a citation below for the Pesticide Stewardship Partnership. 
http://www. deq. state. or. us/wq/pubsl[actsheets/communitv/pesticide. pd[ 
They also have a website. 

Page 19: [16] Comment [AC121] Allison Castellan 

Can we cite anything to support this statement 

1/8/2015 4:36:00 PM 

1/8/2015 4:32:00 PM 

JW- I could only get the abstract for this, so need to read the entire article. But even the abstract speaks to 
herbicides playing a big role in forestry management. 
htto:/ /www.readcube.com/articles/l 0.2193%2F0091-
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Page 19: [17] Comment [AC122] Allison Castellan 1/8/2015 4:32:00 PM 

Add a fee citations to support this statement---more recent studies that NMFS cited in BiOp? would be better than 
stuff from the 70s from the (g) guidance. Use footnote style that does not include researchers in the text of the doc. 
jw -I'm working on getting citations for this sentence. I have general references, but I think recent ones would be 
better. Let's also include the 1991 Norris and S. V Gregory which is pretty recent. 

JW- I think Alan already looked into this, but I'll ask around. 

Page 22: [19] Comment [AC142] Allison Castellan 1/8/2015 4:32:00 PM 

I'm wondering if we should avoid making this explicit statement but just say that other states have these buffers. 
Anyone that's worth their salt can draw the conclusion that OR's are much weaker/non-existent. But this way, we 
avoid rubbing OR's nose in it in a public forum. We can make this direct connections in our follow up convos with 
the state. 
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